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confer on you this commission.”’ 
has he, by his arbitrary pleasure, to dissolve that 
tenure of office until it has been shown that they 
are not patriotic, brave, and ab'e to perform any 
employment to which they should be called? 
He has no such right; and when he undertakes 


to adopt the opinion of other people, of a tribunal 


not known to our institutions, [ shall stand here, | 


as a Senator, between the humblest citizen and 
the President, and shall resist all the appliances 
which have been, or may be, employed to drag 
down—not individuals, for perhaps { should not 
eare so much about them—but to drag into 
jeopardy the Constitution of the country. 

“ When I have asked how this or that mancame 
to be dismissed without a trial, the reply is—the 
President has the power; the President has done 
it, Sir, I could reply, in the language of the patri- 
arch, “It is Jacob's voice, but the hands are the 
hands of Esau.’? Although I am not, perhaps, 
familiar enough with the Bible to allude to it with 
perfect certainty, I will venture to say that I do 
not accuse the board of resorting to wicked ap- 
pliances to delude the President and impose upon 
him; but I repeat; ** The hands are the hands of 


Esau, though the voice is the voice of Jacob.”? | 


Itis this board which has done the deed, which 
the President alone had the power to do, and 
which, if done, ought to have cali done by him 
on his responsibility. 


Having stated this broad proposition, I must 


nowcome to some other matters connected with 
the subject, which have been alluded to with so 
much eloquence by my friends who have preceded 


me, and I will endeavor to do justice to the board. | 
I believe the board had conferred on it, to a great | 


extent, a jurisdiction which it might lawfully 
have administered, so far as to recommend to the 
President certain matters which he might have 
regarded as its judgment, and as such judgment 
might have been willing to adopt; but when the 
board undertook to assume a Jurisdiction to con- 
demn officers for crimes and misdemeanors, it had 
no power under the Constitution of this country to 


do so without a trial, in which the officer could | 


confront his witnesses and meet his accusers. I | 
I say that the officers | 


take that broad ground. 


who have been dropped have been dropped on ac- | 


cusations which have been floating in the streets 


of this city, and they have been impeached upon | 


rumor. wish never to see the day when rumor 
can pervade the seat of justice, and supplant the 
influence of evidence, and the right of confronting 


accusation. I believe the last man ever impeached | 


on rumor in England was Wentworth, and he 
was betrayed b 
to principles which he had always avowed, and 
which he was consistent in maintaining. I never 
wish to see that practice established here. 

{thas been proudly said of the law, in every 
court of justice, that it is the place where the 
highest and the strongest are not above its juris- 


his King, and hung for adhering | 


diction, and where the humblest can claim its pro- | 


tection. That cannot be done unless you have 
something of publicity. 

Mr. MALLORY. I do not wish to interrupt 
my friend from South Carolina, but I desire to 
know if he says in his piace that any officer has 
been impeached or acte upon from rumor? 

Mr. BUTLER. I do. 

Mr. MALLORY. Then I take issue with the 
honorable Senator, and I do it after some little 
inquiry. I only wish, however, to express m 
dissent at this time. I say on my own meow 
edge, and from the inquiry which I have been 
able to make—and I hope I shall satisfy the Senate 
upon that point—that no such thing has taken 
place. That has been the result of my examin- 
ation. 

Mr. BUTLER. I will come to that presently. 
_ Mr. MASON. If the Senator will allow me to 
interpose, I should like to have a question an- 
swered, because it may become important. Iask 
the honorable Senator, the chairman of the Com- 
mittee on Nava! Affairs, if he is aware that, while 
the board was sitting, an officer or officers, mem- 
bers of the board, corresponded with other officers 








| 
. | . . - ° oe 
What right || ata distance in reference to rumors, prejudicial 


| to the character of some of those who were to be 


passed upon, and if, in that way, by correspond- 


| ence, they did not seek testimony ? 


Mr. MALLORY. 1 will answer the question 
with a great deal of pleasure, and I thank the 
honorable gentleman for giving me the oppor- 
tunity to remove any false impression in relation 
to charges which, by inference, have been thrown 
out here on members of the board. I say, sir, 
that no charge before that board was ever based 
on rumor, and that no letter was ever written for 
the purpose of eliciting testimony to condemn 
any officer under. examination, in any manner, 
shape, or form. That letters were written I know, 
because one of those letters I have seen; but they 
were written for the purpose of vindicating inno- 
cence, and not of convicting for cuilt. They were 
written when the reputation of a man among his 
peers was established, and where it was essential 


| for his judges to inquire into the validity of that 
| reputation; and I defy the Senate, or anybody in 
| it, to show me a letter written, or any ground 





taken, for any other purpose than to release a 
man from the judgment of his peers. 

Mr. TOOMBS. I accept the Senator’s chal- 
lenge. 

Mr. BUTLER. I have no idea of arraicning 
the board; I am rather arraigning ourselves. I 
crant that the board might have taken a different 
course; and, as far as | can now indicate what 
would have been my opinion, I think they should 
of themselves have taken a different course; but 
1 am informed by members of that board, that 
when they consulted lawyers—for they did con- 
sult counsel—on the question, whether they 
should take evidence and report it to the Presi- 
dent, learned counsel gave their opinion that the 
law gave the board no authority to have a record 


or to note down evidence, and that they might | 


be indicted for libel if they did so without the 
authority of law. I am at liberty to state this in 
justification of the board. If lL were a member 
of it, I would have taken a different course; and 
when a charge was made against an individual 
officer, | think it was the duty of that board, 
within the jurisdiction conferred on it by the law 
of Congress, to take down all the evidence against 
any individual, and for fear injustice should be 
done, from the want of the necessary light, to 
recommend to the Secretary of the Navy to in- 
stitute a court of inquiry, to bring up all the 
evidence, and make that the vehicle of communi- 
cation to this body and to the President. That 
is what I would have done. There I blame the 
board; but I do not blAme them entirely, because 
they took counsel. They were not lawyers; and 
we see very readily that military and naval men 
do not like to be bothered by looking at too many 
sides of a question. They would rather take the 
sword, and gostraight at it. They do not under- 
stand the complication of juries and hearing evi- 
dence when they say they know the facts them- 
selves. ‘They try a man on his general character. 
They say, “ why, it is such a clear case, what, in 
the name of God, is the use of having aman before 
you with witnesses, and counsel, and all that?’’ 
t is acomplication which military and naval men 
do not understand, and which they do not care 
about. They have passed through a certain pro- 


cess of discipline, and they jump at conclusions | 


half the time. 


be right in those conclusions. Wherever court- 


1 do not say that they may not | 


martial law prevails, [ believe they are generally | 


right. 


Sir, I never expect to be President; but, by 
heavens! if it ever becomes the duty of any man 
to assume a trust of that kind, | say he should 
put at defiance the press and politicians where jus- 
tice Was coneern I [ Applause in the galleries. 

The PRESIDENT. The galleries will be 
cleared of all persons except ladies, if there be 
any other demonstrations. They will not be tol- 
erate d. : 

Mr. STUART. 
force the rule. 

The PRESIDENT. 
forced. 

Mr. BUTLER. I did not, Mr. President, 
intend to make any disturbane {Laughter.) I 
will now proces d to speak of some of the topics 
to which I was approaching when [ was inter- 
rupted. 

Sir, I say that the board. have done injustice, 
and have assume d to exercise a jurisdiction upon 
elements entering into their judgment which were 
wrong, I believe that, ins ti id of promoting the 
efficiency of the Navy, the V have erippl d its 
power and impaired its influence by touching the 
laurels of the distinguished heroes who have given 
it birth and reputation. Is it possible that any 
tribunal, governed by the common precepts of 
wisdom and justice, would say that the patriarch 
presiding over his own family should lose his 
influence and efficiency when his children have 
grown upand are able to bear burdens, encounter 
perils, and endure fatigue, which the parent could 
not? Sir, [believe that the patriarch presiding in 
his own family will have more influence by his 
wise counsels than all the efliciency of merely 
physical strength. I have no idea that the notion 
should gain place in the Navy, or anywhere else, 
that the club of Hercules is to be substituted for 
the judgment of Jupiter. No, sir; Homer, who 
has drawh character, it is said, wit) most un- 
mistakable certainty, when he portrays, in the 
Iliad, those who played a part at the siege of 
Troy, does not represent Agamemnon as detail- 
ing for the night attack the Nestor of the camp. 
That was committed to the skillful Ulysses and 
the intrepid Diomed, because they were young, 
sagacious, and skillful; but did he deprive Nestor 
of his influence and efficiency ? 

Sir, when the Grecian camp was invaded and 
Hector had almost thken it, and was ready to 
put the brand to the ships, and a panic spread 
through the camp, it was Nestor, who, with the 
trembling hands of age, buckled on his armor, and 
rebuked the youth for the terror which they had 
exhibited in the hour of peril. Sir, lL will say in 
reference to one hero, Charles Stewart, that I 
believe, atthis time,if we should be unfortunately 
involved in awar with France or with England— 
if we should be involved in war it would be with 
France or England, or both—the most efficient and 


I hope the President will en- 


It shall e rtainly be en- 


| powerful influence which could be exerted on 


twenty ships of the line, embarking ito the perils 


| of the sea at Norfolk, or New York, or Boston, 


[ believe, then, that the President had no right || 


constitutionally to adopt arbitrarily the opinion 
of any delegated tribunal assuming, or having 
sively to him; and I hold that that proceeding on 
the part of the President robs the citizen of his 
right of relying on that responsibility to save 
him. I am told that the President would not 
have done this act. Why not? Ah, say gentle- 


men, politicians would make such a noise against | 


him, and the press would raise its influence so | 


loudly against him, that he would be deterred. 


| 


would be the example of that gallant old hero m 
full plume, with his laurels on, and bearing aloft 
the flaw that had been tattered to pieces ina battle 
in which he had maintained the proud fame of 
our country, and given henor to the Amertean 
Navy. I may illustrate my views of the effeet 
his presence would have, by quoting those beauti- 
ful lines: 
* Clan-Alpine’s best are backward borne— 

Where—where was Roderick then? 

One biast upon his bugle horn 

Were worth a thousand men.”? 


I know the friends of the board complain that 
we have in the Senate heated up a degree of ex- 


| citement and criticism under the refulgent repu- 
conferred upon it, a jurisdiction belonging exclu- || 


tation of this great hero. Sir, I think the board 
had better let him rest with his laurels. Will 
rou tell a man because he is wounded, because 
Ke is feeble, because he has suffered in battle, 
that you have no use for him? Is this the way 
in which you will use intellect? Do you regard 
merely legs and arms, and thews end sinews? If 
award to the members of the board as much honor 
as I can award to any men. | belicye they would 
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have discharged their duty properly if an oppor- 
tunity had been given to them to do so; but if 
birds of this character, with their proud pinions 
and game spirit, will soar aloft with the eagle, 
let them not complain of being dazzled by the rays 
of the sun. Sir, I think it an assumption to dis- 
pose of men thus, because they are old and feeble: 
it was @ false prineiple in the judgment of the 
board. I might allude to other cases, but I have 
used that of Commodore Stewart only as an illus- 
tration; and now | must come to the more humble 
office of vindicating my own constituents who 
have committed their cases to my charge. 

The first which I wish to allude to 1s that of 
young Rolando. At the very time when he was 
condemned—if rumor reaches me rightly, and J 
have a right now to allude to ramor—at the very 
time when he was impeached on the ground that 
he was a coward and a drunkard—in that very 
month, I believe, he was on duty in the Chinese 
seas, gaining a distinction and a reputation rarely 
awarded to any man in any service whatever. I 
vish the Senate to hear the testimony of Mr. 
McLane in favor of Rolando, and also the extrav- 
agant opinions which were entertained of him by 
the Chinese. 

The Secretary read the following extracts: 
Extract from the Report of the Hon. Robert M. McLane, 

United States Commissioner to China,to Hon. Mr. Marcy, 

Secretary of State. 

Efiorts have been repeatedly made by the united forces 
of Great Britain and the United States, to repress these 
piratical hostilities, but without much eflect; and the diffi 
culty of distinguishing between the pirates and the traders 
proper is very great, tor all the coasting vessels are armed, 
and alternately engaged in trade and piracy. 

In this connection { take great pleasure in bringing to the 
attention of the Government the gallant and enterprising 
conduct of Lieutenant Henry Rolando, of the United States 
brig Porpoise, who recently, in conjunction with a Portu- 
guese lorcha and a detachment of boats trom the French 
trigate Jeanne d’Are, ail united under command of Liecu- 
tenant Rolando, atter a search that displayed great energy 
and perseverance, discovered and dispersed a Jarge fleet of 
pirates within a tew miles of Macao, and of a much larger 
foree than the attacking party. ‘The pirates, favored by 
light breezes and the shallow water of the bay where they 
were discovered, made their escape, and in retreating 
opened fire very handsomely on their pursuers, who rescued 
several merchant junks that had been captured by them 
only «& tow days before. 

‘he Governor of Macao, the French Minister residing 
there, with many others, especially our own countrymen, 
referred in terms of pride and satistaction to the conduct of 
Lieutenant Rolando, not less distinguished by his gallantry 
and enterprise, than by his humanity and generous benevo- 
lence in rescuing, at great personal hazard and exposure, 
the shipwrecked passengers of the ship Hygea, a full report 
of which T have the honor to transmit herewith, (marked 
D,) from the American Consul at Hong Kong, embracing a 
narrative of the assistance rendered by Lieutenant Rolando 
to several American ships on the coast of China, with the 
ollicial correspondence between the consul and Commander 
Ringgold, commanding United States Exploring Expedition, 
divecting Lieutenant Rolando to perform this service. 

ROBERT M. McLANB, 
United States Commissioner to China. 
Hon. Mr. Marcy, Secretary of State. . 





Letter of Thanks from the Chinese rescued by Lieutenant 
Rolando from the Pratas Shoal. Translated by Peter 
Parker, Esq. F 
The grateful acknowledgments of upwards of five hun- 

dred and twenty subjects of the Great Pan Dynasty, belong- 

ing to the districts of Kal Ping and Gan Ping, Lin Ning, and 

Ling Hwng, in the Department of Knang Chow, in the 

Province of Knang Tang. 

On the fourth day of the fifth month, (30th May, 1854,) 
we embarked tt Hong Kong for San Francisco, in pursuit 
of a livelihood, and on the night of the Leth of the same 
month arrived atthe Pratas Shoal, when our vessel was 
wrecked on alarge rock ; we, the merchants in the wrecked 
vessel, famishing with cold and hunger, had no way of 
escape with our lives, and were confined in great distress 
and diffieulty. Our captain, with the chief officers and 
sailors, cach, without thinking of saving us, took a small 
vessel, and privately fled to another place. We, the mer- 
chants on board the ship, had no alternative but to take a 
small boat and land, and reside on the Pratas Shoal for 
twenty-odd days, when our provisions were all expended, 
destitute of any vessel in which to escape with our lives 
when, on the sixth month and third day, the American 
chief compassionately sent to the brig of war Porpoise, 
Captain Henry Rolando, who, hearing at Hong Kong of 
our situation, in the exereise of great humanity, to deliver 
us trom our perilous condition, immediately prepared and 
provisioned his vessel, and taking with him Knang Athen, 
of the district of Puan Ju, as pilot, spread sail and sought 
for the Pratas Shoal, which he reached at noon on the 
seventh day, and delivered us from our perils, and took us 
off, and immediately returned to Hong Kong. Moreover, 
on board the vessel there were ten men and more very sick, 
for whom he provided medical aid and healed them. This 
favor to us is as vast as the ocean, and his righteousness as 
high as the heavens. ‘Truly we again behold the sun in 


the heavens, and our present joy exceeds all hope, and the 
favor reccived is boundless, 


But we all now are destitute of returning to our homes, | 


and, therefore, are unable to recompense him ; and can only 


present him with this written expression of our gratitude | 


for his favor, expressive of our sincere and heartfelt wishes 


to Captain Henry Rolando, that his happiness may be com- 
parable to the hills and mountains in magnitude, and that 
his longevity may be as great as that of the pines and ecdars | 
—in wealth, may he be like Tam Chow, and may he be hon- 
ored with offices as high as Sze, (an ancient Prime Minis- 
ter of China.) These are our sentiments. Through my riads 
of years, we shall bear about with us the recollection of the 
virtuous acts with which his kindness has bedewed us. 
LUG YUEN CHING, 2, 
we 1 PR » Characters. 
LUG CHING PE, | 5° 
To the original is appended five hundred and 
twenty-four names. 
Mr. BUTLER. Mr. President, I leave Ro- 


lando with the Chinese compliment, and Mr, Mc- 
Lane’s notice, and I think it will be very difficult 


| for the board to defend that judgment in view of 


these facts. Ihave no doubt that Mr. Rolando 
would be restored to the Navy after that state- 
ment, for, clearly, the judgment of the board could 
not have been founded on proper information in 
regard to him. I leave his case, with these state- 
ments, aud I come now to that of another gen- 
tleman, Lieutenant Maffit. 

Lieutenant Maflit, perhaps, has some enemies 
in the Navy. Lam not one of those who, in at- 
tempting to defend Lieutenant Maffit, would seek 
to acquit him, if he has become justly obnoxious 
to any of the members of the board; but I eannot 
allude here to those circumstances. From what 
I have heard, Lieutenant Maffit has been selected, 
onaccount of his scientific attainments, to do duty 
in connection with the coast survey, and very 
high tributes have been paid to him by Professor 
Bache, who has charge of that survey. Ibelieve 


| the last time that he sailed on board a naval ship 
was with Commodore Shubrick, in the Macedo- || 


nian, in 1840. 


| deck, it should be of no use. 





Probably he has not been at sea 
sinee that, but, in justice to him, [ must say that 
Lieutenant Maffit has been engaged in important 
and arduous duty on the coastof Virginia, South 
Carolina, New York, and Massachusetts, and I 
have been informed by respectable officers, that 
if those coasts had to be defended to-morrow, 
there is not in the Navy any individual who 
would be seleeted in preference to Lieutenant 
Matiit, if ability were to be the guide. 

To be sure, he has not done what my friend 


from Florida has spoken of—he has not trod the || that of a personal friend; I refer to Captain Pet- 


quarter-deck upon the ocean, of late years, but 
he has been in perilous service. He has been in 
boats, making surveys of shoals and of harbors; 


|} and I believe that to-morrow, if our coast were | 


invaded, Maffit would be qualified to take the | 
first place and position for lis rank. He has not 


| sailed ina naval vessel for years, but there stands 


the fact before you, that he is now engaged in 


me ask, why he has not been at sea? Let those 
gentlemen who look so much to sea-service an- | 


| swer me—why has Lieutenant Maffit not been 


at sea? The Seeretary of the Navy could have 
ordered him to sea at any time he chose. Those | 
gentlemen who, it is said, have lost their sea-legs, 
and have lost something of the experience to be 
acquired only on board ship, have always been 
under the orders of the Secretary of the Navy; 
and why has he allowed them to remain on shore, 


| and lose that intelligence which he could compel 


them, by his orders, to aequire? In nine cases 
out of ten, they haveso much merit and so much 
science that they have been invited to a service 
for which the members of the Navy are not, per- | 
haps, generally fit. Sir, every man who ean fight 
is not, necessarily, the only person who can per- 


| form high functions in the military or naval ser- 


vice. If Lieutenant Maury were to demonstrate | 


| to the world, by his wind and current charts, the 
| best manner of navigating ships, and if he were 


to discover laws of the universe under which life 
because he did not learn it on board a quarter- | 
That which would 
induce other Governments to raise monuments to 
him for his discoveries, is to be the source of | 
detraction, because he happens to have a little 
more science than suits the taste of many gen- 
tlemen. 

Now, sir, I come to the case of an old gentle- 
man of my acquaintance—Captain Paine. He has 
been placed on the reserved list, and I believe he 


| is perfectly satisfied with that, provided you take 
| him from the furlough list, and place him on the 


more honorable retired list with the larger pay. | 
I know the old man well. I know him, too, not | 
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with which he was proud to enter ball roo 


| of Shubrick. 


gotten, the name of Shubrick will be respected 


| reward in California. 


7 

| [February 14, 
know him by his walk. One of his legs is s 
than the other. How did it become so? Ip ¢, 
sequence of a shot which he received jn ian, 
Not a_taint ever affected the moral character of 
this gentleman. 1 know him well. I have se. 
him in fall uniform; and now that very uniform, 
banquets, is to be doffed, and he is no Ssdatiacce 
carry his wife and his daughters under the Proud 
associations of his profession. Is this just to 
him? : 

I will advert next to the case of a youne op 
tleman by the name of Simmons, whose Memo. 
rial has been presented by me. I know nothine 
of Mr. Simmons, but I know his family. | qo 
not know that the family reputation of any man 
can be appealed to for his protection; but, si; 
let us remember what Cornelia said; when she 
was so often complimented for being the dauch- 
ter of Scipio, she replied, ‘* 1 am proud of beine 
the mother of the Gracehi.’’ — Sir, I cannot for. 
get that old Kit Simmons, the grandfather of 
this young gentleman, performed distinguished 
achievements in Marion’scelebrated legion durin 
the revolutionary war, and was his adjutant, | 
do not assert that this should protect the youne 
man; but it might have been remembered. [| do 
not say that it should influence the judgment of 
Commodore Shubrick and those who were oy 
that board. When I connect the names of Sim- 
mons and Shubrick, | cannot forego the oppor- 
tunity of saying that as proud a name as is to be 
found in the annals of the Revolution is the name 
As long as the ill-fated catastro- 
phe of Eupervia is remembered, and the achieve- 
ments of the captain who fell there are not for- 


hort: r 


n- 


Mr. President, I have mentioned the names of 
officers who have been acted upon by this board, 
with no improper feeling toward the board. [| 
think it but justice to the board, that when offi- 
cers have been wronged by their judgment, the 
advocates and friends of those who have suffered 
should have the opportunity of placing their rep- 
utation fairly before the publie. 

There is another case to which I will allude— 


tigru. His memorial is before the Senate. He 
is a man of peculiar habits and remarkable eecen- 
tricity, with a great deal of talent concealed under 
a very embarrassed manner; and many people 
have told me he was drunk, when I did not be- 
lieve he had drunk one drop that day. In fact, I 
heard some naval officers say they did not believe 


j | it was possible to make old ‘Tom drunk, anyhow. 
service of great importance to the country. Let || 


{Laughter.|  Pettigra was arraigned formerly 
upon charges which, if tree, would have ruined 
him. He was charged with using the flag of his 
country to apprehend a criminal, with a view of 
yielding to the sordid temptation of taking $5,000 
He was tried for it; he 
defied his prosecutor. At that time, at the in- 
stance of Mr. Miller, formerly a Senator from 
New Jersey, and a member of the Committee on 
Naval Affairs, I wrote to Captain Pettigru on 
the subject, and he said that he spurned conceal- 
ment,and whatever might be said, he would rather 
have an open trial thana secret insinuation. He 
was tried, and what was the finding of the tn- 
bunal that tried him? Not merely an acquital, 
but an honorable acquital from the charges made 
against him. The report now obtains, however, 
that money was handled by Pettigru to some ex- 
tent—I do not know how far; but the fact is, that 
he never got a dollar of it. When he undertook 


_ to carry the culprit who had committed a murder, 


it was not for the purpose of making money him- 


_ self; and that is acknowledged by the court which 
would be better protected, will ro tell me that || 


formally tried him and acquitted him. 
Now, however, as I have learned, such is the 


charge upon which he has been degraded, dis- 


franchised, crushed. Sir, the honorable Senator 


from Kentucky [Mr. Critrenpen] yesterday 
spoke of officers who had shed tears when talking 
of their fate; but Pettigru did not ery: he choked 
in an attempt to suppress the feelings which ex- 
cited his bosom. He was dismissed upon charges 
made by agéntleman by the name of De Camp, 


filed in the Navy Department, such as Captain 


Pettigru never heard of; and these are the crimes 
and misdemeanors that have been made now to 
form an accumulated judgment upon him. Well 
may he say, “nguis in herbd latet. He had not 


only by a personal introduction to him, but | |! an opportunity to crush this snake that was to 
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bite his heels; and yet he is to submit to a judg- 
ment of this kind! It may be said that before a 
court-martial he would have been convicted. It 
js a sufficient answer to say that he is willing to be 
tried. If my honorable friend from Florida will 
bring forward his proposition to serve notice on 
those who have been dismissed, to show cause 
why they should not retain their commissions, | 
wili answer for him, this man will come forward 
and face the music. 

Mr. President, | have brought these cases to 
the attention of the Senate in the performance of 
a duty to those who have committed their me- 
morials to me. Now, the question is, what is the 
remedy? It has been suggested that we should 
repeal the law, and various other remedies have 
been proposed, on which I intend to give no 
iudgment. It is not my province to do so until 
} shall have a full report from the appropriate 
committee. I have not attempted, and I shall 
not attempt, to become a partisan in this matter. 
| shall endeavor to do my duty to the best of my 
ability with all the lights before me. My friend 
from Virginia [Mr. Mason] has made some sug- 
gestions to me on this point which I entirely 
adopt, but I shall not steal his thunder; and there- 
fore I will resign the floor to him to consider the 
opinions advanced by the honorable Senator from 
Louisiana, in reference to the point whether the 
thirty new captains of whom he spoke have law- 
fully received pepemimene to those pines from 
the President. Ido not believe it, but I leave 
my friend from Virginia to meet that point. 

Mr. MASON. Mr. President I should be very 
proud of the honor of appearing even to add some- 
thing to the beautiful structure which has just 
signalized the eloquence of my honorable friend 
from South Carolina; but I shall not undertake it. 
[had designed, and I so told him, to ask the in- 
dulgence of the Senate for a short time to-day, in 
vindicating some suggestions which I threw out 
ata former stage of the debate on this question, 
as to what the effect would be of repealing the law 
of the last session, and withholding the advice 
and consent of the Senate to the nominations for 
promotion which we understand have been made. 
To that point very much I shall confine the re- 
marks which lam about to make; for it has struck 
me (and the more I have thought of it, the more 


[am impressed with the opimion) that from the | 


vice of this law, as well as the mode of its ad- 
ministration, a fatal blow has been struck at 
the naval service of the country; and unless the 
only ample remedy be extended—that of undoing 
all that has been done, and beginning de novo— 
our Navy will never recover from it. Such is my 
impression. , 

In looking at this law, I apprehend no gentle- 
man can sean it carefully without apprehending 
that its whole framework is wrong. We have 
been told just now, by the honorable Senator from 
South Carolina, with that vigor which belongs to 
his mind, that the board comprised within itself 
withess, prosecutor, and judge, and, from its con- 
sttution, remained thus exclusive. Such was its 
character. The board is not responsible for it; 
but the law is responsible for it. In this con- 
nection I will refer to a question which I put, a 
short time since, to the honorable chairman of 
the Committee on Naval Affairs, [Mr. Matory,] 
in reference to the fact that, while the board was 
sitting, a correspondence took place between one 
or more of the officers of that board, seeking 
information in reference to an officer who was to 
be passed upon by the board. I understood the 
chairman to say thatno such correspondence ever 
took place for the purpose of criminating one who 
Was to be passed upon by the beard. Sir, if a 
correspondence oon place at all—if information 
Was sought for the purpose of dispelling rumor, 
as I doubt not, henestly, yet the fact which we 
thus learn, that information was sought through 
such channels, marks the unfortunate mode in 
Which the law was interpreted and administered. 


fits members permitted themselves to seek in- | 
formation through channels of correspondence, | 


or any purpose affecting the charagter of an 
officer, it manifests the wrong of the whole 
proceeding. If you seek, by correspondence, to 
earn whether reports injurious to the character 
of an officerare true, with a view to dispel them, 
and obtain from such irresponsible sources inform- 
ation that they are true, they would not be dis- 
Pelled; and what would be the effect then? 





’ 
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Mr. JONES, of Tennessee. Will the Senator 
allow me to interrupt him for a moment on this 
question ? 

Mr. MASON, Yes, sir. 

Mr. JONES, of Tennessee. I think mv friend 
from Florida took his ground a little too strongly 
in answering the interrogatory to which my friend 
from Virginia is alluding. I submit to my friend 
from Florida whether he has not seen copies ofa 
correspondence between a member of the board 
and Lieutenant Rhind, and whether a member of 
the board did not write to Lieutenant Rhind, call- 
ing his attention to some charges preferred against 
Lieutenant Bartlett, and asking him to respond 
to the board as to his knowledge of the facts? 
Was not that letter of a member of the board 
dated on the 18th of July last, and was not the 
response dated on the 22d of July, four days 
afterwards? I would ask further, whether in that 
correspondence Lieutenant Rhind does not say 
that he asked the member of the board what was 
the result: ** Did you receive my letter?’? He 
answered: ‘* Yes; but it was too late; Lieutenant 
Bartlett had been dismissed before your letter 
came.’? Has my friend from Florida seen such 
a correspondence as this? 

Mr. MALLORY. The recollection of my friend 
from Tennessee is exceedingly accurate as to 
details. I have justinformed the honorable Sen- 
ator, that | did see a letter written by one of the 


| members of the board, and I know but of that one 


| them. 


letter ever being written. I will not undertake to 
repeat the details which my friend seems to recol- 
lect so accurately, because I have not fully read 
I have seen the letter to which he alludes, 
written by a member of the board to Lieutenant 


| Rhind; and, while I have anopportunity to say so, 


I will here remark, that it was written for the 
express purpose of exonerating the officer alluded 
to in the letter, from a reputation which was 
supposed, at least by the board, to be generally 
attached to him throughout the service by his 
peers. It was written from an honest desire to 
seek at the fountain head, where the information 
was supposed to be, which was requisite to clear 
him and to exonerate him. 

In executive session I could say more upon this 
subject, and, I think, satisfy the honorable Sen- 
ator from Tennessee that he is entirely wrong in 
his impression as to the object of the correspond- 
ence to which he refers, and as to its effect; but I 
have no disposition to add the weight of a feather 
to the mortification of any gentleman induced 
by the actionof the board. In executive session, 
however, at any proper time, when the subject 


| shall be under consideration, I have no doubt lI 


can satisfy the honorable Senator of the correect- 
ness of my own impressions on this point. The 
letter was written for the purpose of exonerating 
the officer from impressions which, | may say, 
were unanimous on the mind of the board. I do 


| not know the fact, but I believe that, in that case, 
| the impressions of the board were unanimous; 


and the letter was written from an honest desire 
and determination, if possible, to relieve him from 
the odium of those impressions. 

Mr. JONES, of Tennessee. I perhaps recol- 
lect the letter with more distinctness than the 
Senator from Florida 

Mr. MASON. Mr. President, I submit to the 
Senator from Tennessee whether this sort of in- 
terjection of his views of that correspondence may 
not do injustice to the purpose I had in view in 
adverting to it? I had heard that there was such 
a correspondence, and took measures to inform 
myself of the fact; but I adverted to it only for 
the purpose of showing that some of the board 
considered themselves at liberty to draw testimony 
from such irresponsible sources; | mean irrespons- 





ible to the just sanctions which should accom- 


pany evidence affecting character; and, although 
it may be true, that the letter was written for the 
purpose of obtaining information to dispel rumors, 


| it does not at all do away with the objection to 


| source of information in regard to him. 


seeking information of that character for any pur- 
pose. Why, sir, the officer as to whom that in- 
formation was sought was at that very time in 
service on the coast of Africa. The honorable 
chairman of the Committee on Naval Affairs says 
that an officer of the board applied to the highest 
I submit 


| that the highest source of information was the 


| man charged: why not apply to him to know if 


the charge was true, and give him the name of | 


419 
the accuser, let him know who made the charge, 
and put it in his power to dispel it, if untrue? I 

say, it necessarily follows that with whatever hon- 
orable purpose that letter may have been written, 
if the information derived had gone to confirm the 
charge, and the board had acted on it, they would 
have illustrated the objections I thus take to the 
character of the evidence—founding their judg- 
ment on irresponsible evidence, which might turn 
out at last to be mere rumor or the result of misin- 
formation. It was only for the purpose of show- 
ing how utterly at the mercy of opinion, prejudice, 
or crude, unfounded impressions those officers of 
the Navy were, who were subjected to a tribunal 
thus constituted and thus acting. 

I rose, however, principally for the purpose of 
endeavoring to make good what I look upon as 
a very important branch of this inquiry—as to 
what would be the effect if we should undo all 
that has been done, with the purpose of beginning 
anew; and beginning anew with the object, not 
of disbanding the Navy, not of thinning its ranks, 
but of cutting off the dead-wood, if there be any, 
around this important trunk. I said on a former 
occasion that, according to my conception, the 
law was not executed, at least so far as officers 
who have been placed on the retired list are con- 
cerned, ‘Those who have been dropped from 
the Navy, I presume, are beyond the reach of 
levislation; but as to those who are on the retired 
list, the law is not executed; and, until the final 
step is taken of confirming the new appointments 
which the law authorizes, the whole subject is 
under the control of the Senate as a part of the 
appointing power, acting in unison with legisla- 
tion. 

Let us see how the matter stands. If you re- 
peal the law, what will vou have done?) The law 
provides that there shall be a retired list; and if 
the law be repealed, that retired list will at once 
cease to exist. I presume noone will controvert 
that. ‘The law provides that those whoare placed 
on the retired list shall be ineligible to promotion. 
If you repeal the law, that ineligibility to pro- 
motion is at once atan end. The law does not 
take away the commissions of any of the officers 
who have been retired. It leaves them all with 
the commissions which they enjoyed at the time 
the law was passed; it leaves thi ir commissions 
entirely unaffected. Every man who was a cap- 
tain remains a captain, and every man who was 
a commander remains a commander, and so with 
the lieutenants. The law does not reach their 
commissions. Then, if you repeal the law, you 
destroy the retired list, and you restore their eli- 
gibility to promotion, and thus put the officers 
precisely where they were before the law was 
passed, except so far as their positions in their 
respective grades are affected by the late promo- 
tions, 

Jut, sir, the law has further authorized the 
President to consider that those who went upon 
the retired list created vacancies, and has author- 
ized the President to fill those vacancies by new 
appointments. Well, sir, let the President send in 
those nominations. We know, as part of the 
history of the country, that the promotions have 
been made and the commissions have been issued. 
We are told that officers with those commissions 
have gone abroad in command, or in stations ap- 
propriate to their commissions. That may be 
true. The President, however, must send in those 
nominations to the Senate during this session. 
Suppose the Senate should refuse to confirm them. 
If we refuse to confirm them, under the Consti- 
tution the commissions which have been issued 
during the recess will expire with the expiration 
of this session, and the officers to whom they have 
been issued will then stand precisely where — 
did before the commissions were issued; they will 
be remitted to their former rank and grade; and 
thus, by a repeal of the law, and a disaffirmance 
of the promotions under it, every officer of the 
Navy who yet remains in the Navy, including 
those on the retired list, will be remitted to the 
position which he held before the law was passed, 

The honorable Senator from Louisiana [Mr, 
3ENJAMIN] took a different view of the subject. 
That Senator says that, although we may disaf- 
firm those nominations, the subject, fortunately 
for the country, will still be beyond the reach of 
legislation. Why? Because, said he, the Pres- 
ident alone can fill the vacancies; and if we refuse 
to confirm the nominations, the vacancies will yet 
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remainas vacancies unfilled, and though we repeal 
the law, the officers who have been reured will not 
thereby be legislated into those vacancies. 

My first answer tothe honorable S« nator—and 
I submit to him that it is a complete answer—ts, 

hat if there be vacancies, (which I shal! presently 
question,) the law created them; and if the law 
created the vacancies, cannot the law destroy the 
vacancies? Yes, sir, as a strictly logical conclu- 
sion I say, if the law can create vacancies, the 
law can uncreate or de stroy them. If there be 
vacancies, they have been ereated by this law. I 
shall deny presently that there are or were any 
vacancies; but if there were, they were created by 
the law, and by the law alone. If the law alone 
created them, and you repeal the law, what be- 
comes of the vacancies, or if in the repealing you 
declare that there were no vacancies, what will 
be the effect? Itis just as competent for Congress 
to do that as to make vacancies. 

Sir, the difficulty is that the law has under- 
taken to do what the law cannotdo. The whole 
frame-work of the law is wrong and misconceived 
in reference to the Constitution. The Constitu- 
tion of the United States leaves to legislation the 
creation of offices except where ordained by it- 
self. It leaves to legislation to prescribe the fanc- 
tions and the duties of offices, but it gives to the 
executive power the authority to fill the offices by 
the appointment of officers. ‘The language of the 
Constitution is, that the President ** shall nom- 
inate, and, by and with the advice and consent 
of the Senate, shall appoint embassadors, other 
public ministers, and consuls, judges of the Su- 
yreme Court, and all other officers of the United 
States whose appointments are not herein other- 
wise provided for, and which shall be established 
by law; but the Constitution qualifies this 
wwer by adding, ‘but the Congress may by 
ioe vest the appointment of such inferior othicers 
as they may think proper,in the President alone, 
in the courts of law, or in the heads of Depart- 
ments.’’ ‘The President, therefore, unless re- 
strained by a law of Congress as to inferior offi- 
cers, must nominate all officers of every kind; 
and then the Constitution provides: ‘* The Presi- 
dent shall have power to fill up all vacancies that 
may happen during the recess of the Senate, by 
granting commissions which shall expire at the 
end of their next session.’’ 


Now let us bring this law to the test of the 


Constitution. Former laws created naval offices, 
and in doing so declared that there should be 
sixty-eight post captains in the Navy. ‘The law 
was competent to do that. If any one of those 
captains dies, or resigns, or is dismissed from the 
service, his place becomes vacant within the 
meaning of the Constitution; and if that vacancy 
happens in the recess of Congress the President 
can issue a temporary commission to fill the 
vacancy. That is not the case, however, now 
era dtous. Havinesixty-eicht officers who 
old the office of captain in the Navy, this law 


has undertaken to say, that when a certain num- | 


ber of them are, pursuant to its provisions, made 
incligible to promotion, and placed upon the re- 
tured list, that vacancies are thereby created in the 
office of post captain in number ¢ qual to those so 
retired, Let us test this a little further. 

When the law was passed there were sixty- 
eight captains in the Navy. By the action of 
the naval board, and its approval by the Presi- 
dent, three of them have been dismissed from the 
service. Hiow many remain? Sixty-five. But 
all who are placed on the retired list, says the 
law, also vacate their offices—vacancies which 
the President is authorized to fill. How is the 
vacancy effected ? 


We know what a vacancy | 


is, not only in popular acceptation, but In legal 


acceptation. It is the vaeation of an office. It 
means that that which was full has become empty; 
and the Constitution has provided that, when an 
otlice does become empty, or vacant, it shall be 
filled by the Executive, as the appointing power; 


but here we have by law sixty-eight offices, and | 
three of the officers holding them having been 


dismissed, sixty-five remained, and there are three 
vacancies, 

But, besides, the three who were dismissed, 
twenty-eight of the original number, holding 
their commissions unaffected, have by law been 


disabled to acertain extent in the appropriate | 


functions ef their office—and by reason of such 
disabilities the law declares their offices vacant. 


If, indeed, their offices are vacant, then those 
who held them hold them no longer; but their 
commissions, which are the muniments of title, 
remain as they were, their designations as post 
captains in the Navy remain to them, and by 
virtue of their commissions they are liable to dis- 
charge the duties of their offices when ordered by 
the President. If in office at all, they are in of- 
fice as post captains, and you have thus twenty- 
eight of these high officers out of office in intend- 
ment of the law, but in office in fact, and to every 
practical purpose. It results, in my judgment, 
that the law has simply declared that to exist 
which in fact does not exist, to wit: vacancies 
created in office by its modification of the func- 
tions of the officer. 

Mr. BENJAMIN. I wish to ask the Senator 
from Virginia a question. Suppose that we had 
already confirmed the nominations which it is 
said the President has sent to this body, and after 
confirming them we should repeal the law, what, 
then, would be the effect? 

Mr. MASON. Mr. President, I think, in pros- 
ecuting the inquiry, the Senator will find a fall 
answer to his question, and, in getting that an- 


swer, he will find, when the Senate are brought | 


to consider the nominations of those who have 
been promoted, greater constitutional difficulties 
beset his path than, so far as lam informed, he 
has yet seen. Now, sir, we must construe this 
law, if we can, so as to reconcile it with the Con- 
stitution, and give it effeet. Wecannot reconcile 
it with the Constitution if we consider that the 
law has vacated the office of post captain. In 
considering the law, I think we shall find that 
there are but three vacancies by the operation of 
the naval board and the act of the President, cre- 
ated in the grade of post captain, those vacancies 
having been created by the dismissal of three 
captains. I take the captains for illustration, and 
of course the observation applies to the other 
grades. 

Where is the office which, before the passage 
of this law, was filled by Commodore Charles 
Stewart? He is a post captain in the Navy still. 
Is there a vacancy in his oflice of post captain? 
He retains his commission utterly unaffeeted—a 
commission that filled one of the sixty-eight 
offices existing by law, and he remains upon the 
same duty which he was discharging at the time 
when he was disrated. 1 ask, then, is there a 
vacancy In the office filled by Charles Stewart? 
The law in question says there is a vacancy, but 
the fact is there is none. You must construe the 
law, if you can, to reconcile it with the Consti- 
tution and give iteffect. ‘The law says the Presi- 
dent shall create, by promotion, so many post 
captains as may be dropped or retired from active 
service by his act and that of the naval board, 
and he has done it. In doing it he has appointed 
thirty-one additional post captains; and if you 
take the Navy Register you will find that there 
are noW Over ninety post captains in the Navy— 
thirty-one of them new appointments made to fill 
the vacancies declared to exist by the late law. 
The effect has been to appoint thirty-one new post 
captains, and to increase the list of captains to 
over ninety, instead of sixty-eight. It is compe- 
tent to the lawto do it. The law can create nine 
hundred post captains, if Congress considers it 
the policy of the Government to do so; and the 
effect of this law has been to create thirty-one 
new offices of post captain, and they have been 
filled by the President. 


Now, I come to the answer to the question of 


the Senator from Louisiana. That Senator has 
experienced, [ doubt not, what all have experi- 
enced who have attained his age and mine, and 
whose duty it has been, in professional or other 
life, to bring their minds closely to the examina- 
tion of a subject, that we are more likely to com- 
prehend it in all its bearings when we are called 
to act directly on it, than when we are indulging, 
as we have been indulging here, in a discursive 
debate on a proposition to which the debate is 
| not relevant. The President, executing this law, 
considered that those vacancies which the law 
attempted to create were vacancies which hap- 
pened in the recess of the Senate, because the 
naval board sat and pronounced its judgment, 
and the President confirmed its judgment, in the 
recess. Thus, he seems to have considered that 


|| they were vacancies happening in the recess, and 
t he filled them as the Constitution wanld authorize | 


| 
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him to fill them, provided they were vacancies. 
and provided they happened in the recess of the 
Senate, by issuing commissions before nominati . 
and confirmation by the Senate. a 

1 will not say that I defy the legal acumen of 
any intellect to place a different construetion op 
the law; but if any other construction can bp 
placed on the law than that the authority to fl) 
those alleged vacancies is the creation of 80 
many new offices, I have as yet been unable to 
seeit. If they be new offices, the act of the Pres. 
ident in issuing these commissions is merely 
void. He might send nominations to the Senate 
and ask them to advise and consent to them es 
appointments to new offices, because as to such 
nominations confirmation must precede commis. 
sions. 

I say, then, that, according to my construction 
of this law, the whole frame-work of itis bad. [t 
is’at war with the Constitution. Ithas attempted 
to create vacancies when it could not create ya. 
sancies. It has required that vacancies should 
be filled when no vacancies existed. The only 
sensible construction you can place on it, to 
reconcile it to the Constitution, is, that it pro- 
vides, in this indirect and clumsy manner, for the 
appointment of thirty-one new captains in the 
Navy; and if that be the effect, all will acknowl- 


| edge that those new offices can alone be filled by 
| nominations to the Senate preceding the commis- 


sions, and that no commissions can issue until 
the nominations be confirmed. If Lam right in 


| this view of the subject, it will follow that, when 


those nominations come in, a must be disaf- 


| firmed, because the Constitution did not authorize 


such appointments in the recess of the Senate, 

I submit, then, to the honorable Senator from 
Louisiana, first, that if it should be the pleasure 
of Congress to repeal the law, and the Senate 
should find it to be their duty to reject the nom- 
inations—or, more properly, to withhold their 
assent to them—because the commissions were 
improvidently issued, every officer in the Navy, 
except those who have been dropped, will be 
remitted exactly to the position whrich he held 
before the board sat, unaffected by its action. 

These considerations, Mr. President, I throw 
out for what they may be worth, and chiefly to 
awake inquiry, when we are called on to act on 
the questions involved in the proper construc- 
tion of this law, and the action of the Executive 
under it. 

Now, sir, I shall not go, as my justly distin- 
guished friend from South Carolina did, into a 


| presentation of the particular cases of officers 


whose memorials | have presented, and who have 


| been made the subject of the action of this law. 
| T shall wait and examine carefully and with entire 
respect such suggestions as may come to us from 


| the Committee on Naval Affairs. 


But, knowing 
what I do know personally—for I have some 


| personal acquaintance with officers of the Navy, 
though with but very few of them, who have been 


disrated by this act—lI say, that unless there be 
something against them which does not appear in 
common life, and which ought to be jadichally 
inquired into, I cannot shut my eyes to the fact 
that some of them, as known to me, are both com- 


_ petent and efficient for all their duty, ashore and 
afloat; now, if they ever were since they have 


been inthe Navy. Icannot shut my eyes to the 
fact and consent to preclude further inquiry ,when 
I hear it asserted from many quarters that officers 


have been disrated or dropped, not because they 


were inefficient or incapable mentally or physic- 
ally, but because of the doing of some act that 
would justly deprive them of their commission; 
and if such be the fact, they are entitled to be 
heard under the forms and sanctions of judicial 
inquiry. ; 
Nor can I be blind to those appearances which 
would seem to indicate (and which are to some 
extent confirmed by suggestions that have from 
time to time fallen from the chairman of the Com- 
mittee on Naval Affairs) that the law was inter- 
yreted to give to the board the power of dis- 
Lending a portion of the Navy for the purpose 
of thinning the ranks. There were, in fact, too 
many officers for the ships; and, having too many 


| officers for the ships, it was necessary that a cer- 


| 
| 


tain number of them should be disposed of. | 
The Senator from Florida, I think,—certainl 

others, if not he,—have sought to justify the ad- 

ministration of this law by comparing it with the 
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action under the law for reducing the Army at the 
close of the war of 1812. Let those Senators who 
liken the one law to the other, bring ina bill de- 
claring, in terms, that the personnel of the Navy 
requires to be reduced ; that there are too many 
oficers for the ships, as was the fact at the close 
of the war in relation to the Army, and we shall 
be prepar d to exercise our deliberate judgment 
whether it would be wise to reduce it; but when 
a law is brought in to put out of the Navy those 
who are incompetent and inefficient, and that law 
js interpreted to give the power to thin the ranks 
because there were too many officers, I say it is 
a misinterpretatilon—a grevious wrone, I can 
see no remedy ample enough, but to undo all that 
has been done, and to remit these gentlemen each 
to the position which he occupied before the law 
was passed, and then to begin anew. If this is not 
done, mark my words—I do not claim to bea 
prophet—but 1 say, if itis necessary for the public 
service, that we should thus thin the ranks of the 
Navy in order to give promotion to younger offi- 
cers by a board so constituted as to draw their 
evidence and their information from sources 
utterly irresponsible, and most generally inter- 
ested, you will convert the corps of naval offi- 
cers—amongst whom there existed previously ¢ 
fraternity of honor—into a corps of detractors 
and spies and informers on each other. 

That will be the inevitable result. We have 
a Naval Academy at Annapolis bringing young 
apprentices into service every year. The same 
pressure from below will still go on, and in ten 
or fifteen years there will be the same difficulties 
as to supernumerary officers which exist now, 
and you will have to go through the same process, 
provided this shall be established as the policy of 
the Navy. It requires no great insight into the 
motives of human action to know that men ought 
not to be, and should not be, trusted in this man- 
ner to discharge such a duty. Sir, if I may follow 
the example of my justly diiceiiiahed friend 


from South Carolina, in looking to the relations | 


which we bear to another world in reference to 
our duties in this, | would cite to honorable 
Senators that beautiful invocation in the Lord’s 
Prayer—*‘ Lead us not into temptation’’—an in- 
vocation that precedes the prayer to ** Deliver us 
from evil.” We had no right to place these men 
in the position in which they stood on that board. 
We did lead them into temptation—a grievous 
one. The law attempted to remedy it by pro- 
viding that inferiors should not pass on supe- 
riors, but the law permitted and authorized one 
class of officers to pass on others of the same class; 
it permitted the Sasa to pass on lieuten- 
ants; the commanders on commanders; the cap- 
tains on captains; and although the captains had 
no higher grade to which they could be promoted, 


the other officers had. If they took a body of | 


two hundred or three hundred commanders, and 
disrated forty, or fifty, or sixty of them, was it 
not done by gentlemen who were to derive benefit 
from their own act? Some of them have been 
actually promoted in consequence of their own 
finding as members of the board. 

lam very far from making any assault onany 
gentleman who was a member of the board. I 
have made none—I intend to make none. I know 
that many of them—probably all of them—dis- 
charged a most disagreeable and odious duty; and 
what I have to regret is, that some of them did 
not take the ground which Commodore Stewart 
took, in 1846, when he declined to discharge a 
like duty required of him by the Secretary of 
the Navy; and he gave as reasons for declining 
it, those which, in my judgment, should be con- 
clusive against the construction of any such 
board. He gave the reasons of a sagacious and 
sensible mind. The Secretary of the Navy, at 
that time, convened a board for the purpose of 
determining who should be furloughed; and he 
required of that board, not each to deliver his 
own individual opinion, but to deliver as the judg- 
ment of the board the sense of the majority. 
Commodore Stewart refused to doit. He put 
his commission against it, and the result was, (I 
do not know whether the board reported or not,) 
there was no action under it. 
I have no doubt that these gentlemen discharged 
this duty as honorable men should discharge it; 
but I say you led them into tem tation—tempta- 
“on into which no man should be placed, and 
“sainst which the policy of all civilized law 





| guards. 


| firm. 


| officers. 
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If it be necessary to thin the ranks of 
the Navy, because there are too many officers for 
the ships, some other mode ean be devised for 
doing it; and when it is done measures must fol- 
low to prevent the evil—to prevent the increase 
of officers as disproportioned to the increase of 
the Navy. Thatis the great object, Lapprehend, 
in reference to which this law has been misinter- 
preted and perverted. 

Mr. TOUCEY. I think, Mr. President, the 
attention of the Senate has not been sufliciently 
drawn to the distribution of power between the 
different departments of the Government. The 
honorable Senater from Kentucky [Mr. Crirren- 
DEN] expressed the opinion that, upon the repeal 
of this law, those who have been stricken from 
the rolls of the Navy by the President will be 
restored toofiice. It is obvious that that opinion 
is founded on the idea that, by the operation of 
this law, they are stricken from the rolls, and it 
is in neglect of the real fact that they are stricken 
from the rolls by the President of the United 
States, by virtue of his constitutional power. 

Sir, it is not in the power of the legislative de- 
partment to strike any officer from the roll of the 
Navy or of the Army. Itis not in the power of 
the Legislature to remove any man from civil 
office. Itis not a subject of legislation. The 
whole power of removal is vested in the Presi- 
dent of the United States; and unless, in this case, 
he has exercised that power, those whose names 
have been thus stricken from the Navy would 
still hold their commissions. This board has not 
removed them. This board has done precisely 
what Congress intended it should do—made a 
recommendation to the President. They recom- 
mended without trial; they expressed their opin- 
ion; and the President has done what Congress 
intended the President should do. Confiding in 
their opinion, unless he had grounds of dissent, 
he has acted and has exercised his constitutional 
power; and therefore it is, that with regard to 
those officers who have been stricken from the 
rolls, they are not now in the Navy, and there is 
no power in the Government which can restore 


| them to the Navy, save only the President of the 


United States, with the assent of the Senate; or, at 
least, by alaw conferring on him alone the power 
to doit. For this reason, the repeal of the law 
will have no effect upon their condition. The 
only remedy that can be applied must be by the 
Executive; and when the Wicaatinn nominates, 
the Senate has the power to confirm or not to con- 
While I am speaking on that point, I will 
go further, and venture to say that I am sure the 


President will coéperate cheerfully with this | 


branch of Congress in doing justice to any one 
who has suffered under the provisions of this 
law. 

Sir, if Congress had, in form, conferred on this 
board the power to strike officers from the rolls, 
it would have been utterly void. It is not com- 
petent for the legislative department to confer on 
any board of officers such a power. The discre- 
tion is not in the board—it is in the President 
of the United States; and it is not only vested in 
him by the Constitution without the aid of a law, 
but no law can be enacted which would deprive 
him of that discretion. ‘The act is his. It may 
have been founded upon the advice of this board 


| of officers, but it is, notwithstanding, his act. 


Whatever confidence he may have reposed in the 
recommendations of. the board, the result is his 
act, upon his responsibility. 

But, sir, the honorable Senator from Louisiana 
expressed the opinion, if | comprehended the 
purport of his argument, that with regard to the 
vacancies in the active service list resulting from 
the creation of a retired list, they may be filled by 
the President alone, without the consent of the 
Senate, 

Mr. BENJAMIN. Not at all, Mr. President; 
I never pretended any such thing as that. 

Mr. TOUCEY. I stand corrected. Then he 
does not make the law, by his construction, to 
be one which we had undoubtedly the power to 
pass, in regard to the appointment of subordinate 
We have the power to authorize the 
President to fill subordinate offices without the 
consent of the Senate; but not having done so, I 

robably do not differ from the honorable Senator 
in regard to the construction of this law, respect- 
ing the power of the President. The power of 
the President was to fill the places of those retired 
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by temporary appointments, until the termination 
of the present session of the Senate; and when 
this sesston shall have ended, if the Senate hae 
not meanwhile concurred in those appomtments, 
they will fall to the ground; and it will not be in 
the power of the President then to fill them tem- 
porarily, for they must be filled by a nomination 
and confirmation, and in no other mode. ‘That 
is now, | believe, the universal sentiment with 
regard to the power of the President in making 
appointments. 

‘These nominations for temporary appointments 
have not been confirmed; and, if not confirmed, 
they will cease when this session shall terminate. 
They will cease, moreover, when this law shall 
be repealed; because, singular as it may appear, 
the law, which purports, with the consent of the 
President, to create a vacancy, is construed to 
mean, and does mean, that it ereates a new office. 
Twenty-eight of the sixty-eight captains of the 
Navy have been puton the retired list, and the con- 
struction placed on this law is, that the same num- 
ber of additional offices has been created by law, 
and those constructive vacancies have been filled 
by temporary appointment; they are filled solely 
on the ground that the effect and operation of 
this law, creating a vacancy, creates an office to be 
vacant; and itis obviously the intention of Con- 
gress that there shall be these additional offices, 
and that they shall be vacant, and then that they 
shall be filled. 1 think the intention of Congress, 
although it is expressed in that manner, js per- 
fectly clear. It was the intention of Congress 
to create these additional offices; and they are, as 
the honorable Senator from Virginia has said, 
original offices, which, if I rightly understand the 
Constitution, cannot be filled in the vacation of the 
Senate. I say, itis a remarkable feature of this 
law that, in creating an oflice, it does not do so 
in terms, but does so under the form of creating 
a vacancy; treating it as a vacancy in an office 
which had not previously been created. 

Now, what will be the effeet of a repeal of this 
law? ‘The repeal of the law will repeal the offices 
which are created under the denomination of 
vacancies, ‘Those officers who are upon the retired. 
list are not out of the Navy; their commissions 
have not been taken from them. They are still 
officers of the Navy; they are, by the express 


provisions of this law, liable to be called into 


service at any time by the President. The Pres 
ident cannot call into service a private citizen to 
discharge duty unless he voluntarily comes; but 
those who already hold commissions under the 
Government, while they hold those commissions, 
are bound to embark in the service whenever 
they are called upon. They are, therefore, now 
othicers of the Navy, but they are, by this act 
placed upon a retired list; but when you repeal 
the law which placed them on the retired list, are 
they any longer on the retired list? They hold 
a commission; their duties are regulated by law; 
they are bound to obey their superior officers; 
they are bound to engage in the public service 
when they are requested so to do by their proper 
commending officers;. they are, therefore, in the 
same condition precisely with any other officers 
of the Navy, except that they are at present on 
a peculiar list. If you repeal the law creating that 
list, you will restore their former eligibility fully. 
I think they are not ineligible now to promotion. 
That provision of this law which detiaied then 
ineligible to promotion is most unguestionably 
against the Constitution. It is not in the power 
of Congress to say that, if a board of fifteen men, 
with or without trial, shall express an opinion 
that certain officers are incapable of performing 
fully their duties, they shall therefore be ineligible 
to office. I think that, on that point, there can 
be no diversity of.opinion. When you undertake 
here to provide by law that those who were 
placed on the retired list should not be eligible to 
promotion, you went beyond the bounds of your 
authority. it is not competent for Congress thus 
to limit the power of appointment? 

The President has the richt to select his officers 
from the whole country—from the Army, from 
the Navy, from private citizens. You cannot 
limit the constitutional power of the President so 
todo. You cannot modify that power, Not- 
withstanding this plain constitutional power in 
this very law, with regard to those meritorious 
officers who are placed on the retired list, in the 
language of the act, without any fault of their 
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own, you actually declared them to be ineligible 
to promotion; you put them upon the fooung— 
I was about to say—of felons. It is not the act 
of the President; itis the act of Congress. You 
declared them incapable of receiving a nomina- 
tion from the President and a confirmation by the 
Senate to further promotion. Can such a provis- 
ion be constitutional? I ask the honorable Sen- 
ator from Louisiana, and Lask any other honorable 
Senator, whether, if the President should nom- 
inate any one of those officers who have either 
been droppe d or putupon the retired list, by way 
of promotion, and the Senats should confirm that 
officer, there could be any doubt of the validity 
of such an appointment: No doubt could re- 


main whatever, unless Congress can change the | 


Conatitution. 

Sir, as I said at the outset, we are losing sight of 
the distribution of power to the different branches 
of the Government under the Constitution. We 
have undertaken by this act to exercise executive 
power. We have gone beyond that, and we have 
undertaken to incapacitate the Executive from 
exercising his constitutional power. When, there- 
fore, Senators here complain of the evil that exists, 
of the wrong that has been done, of the injustice 
that has been inflicted, they are complaining not 
of this board of officers, nor of the executive de- 
partment, but of the legislative department. The 
evil lies at our own doors. We have done what 
we ought not to have done. We have gone be- 
yond the bounds of the Constitution. We have 
undertaken to displace men from office upon a 
discretion which is not in accordance with the 
Constitution, and which could not be operative 
but that the President has exercised his own dis- 
cretionary power in thus sanctioning thei re- 
moval; and when they are removed they cannot 
be brought back again. As tothase placed onthe 
retired list, however, they remain there no longer 
than the law remains; and the moment that law 
is removed out of the way, they remain officers in 
their places, with all the powers and with all the 
privileges appertaining to their offices 

When we, by law, have declared some of the 
highest officers of the Navy incapable of being 
appointed to office—men who are placed on the 
retired list without any fault or blame which 
would justify their being dropped from the rolls 
of the Navy—we have inflicted an injury upon 
them of which I think they may justly complain. 


But the law has gone further. I will not, however, | 


advert to any other topic at this time. I shall not 
go into the question whether this board has or 
has not aa performed its duty. I deem that 
question premature. The subject is in the hands 
of the Committee on Naval Affairs, who will 
report to this body the facts on which we are to 
act. I will not go into the question whether the 
President has in a proper manner performed his 
duty. I will only say that he has executed the 
law as it is, and as it was designed to be by Con- 
gress, 

Sir, let me say to the honorable Senator from 
Georgia, | Mr.'Toomss, | that there is nothing in the 
law which indicated an mitention to create a naval 
court-martial, oracourtof any description. ‘There 
is nothing which indicates an intention to put any 
man on trial. There is nothing before the Senate 


which evinces that any man has been put on trial. | 


It may be so; I fear that it is so; but we have no 


knowledge which will justify us in supposing that | 


any man has been put on trial. We do know, 
however, that, upon the recommendation of the 
board, the President has dismissed from the Navy 
men who complain, and has placed on the retired 
list men who complain. 

Now, sir, I say I will never give a vote that 
shall sanction injustice towards any American 
citizen while I have a seat on this floor. Where 
injustice has been done—where an officer, for ex- 


ample, has been subjected to a secret investiga- | 


tion, and has suffered a punishment, (although in 
pursuance of law and in precise accordance with 
the law which we have enacted,) I will never give 


a Vote in any way to sanction such injustice, with- | 


out affording him a full and fair opportunity to 
show, in a proper manner, whether the result 
is what it should have been; whether injustice 
has been done, or whether the judgment was just 
and proper. As | before remarked, however, | 
am not willing to go into that question at this 
time. ‘The subject which has been presented in- 
volves the power which we have, and the power 
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which has been, exercised. The questions that | 
atise upon the face of the law, as to our authority 
to apply a remedy, are questions which, I think, | 
are proper to be considered, and thus far I have | 
considered them. 
Mr. CRITTENDEN. [rise only forthe pur- 


pose of correcting a mistake, a misapprehension 


, of the honorable Senator who has just taken his 


seat, with regard to what I said on a former 
occasion. I never intended to say, and indeed I 
never did say, that the repeal of the law would 
restore the officers who had been dropped. There 
may be some doubt on that point, and I did not 
express an opinion upon it. I never a ae to 
repeal the law as a remedy for those who have 
been dropped or retired. I never advanced the 
opinion het that course alone would restore them. 
I have been misapprehended, also, by another 
gentleman who spoke on the subject. 

Mr. TOUCEY. Iam very glad to find that I 
misapprehended, as I doubtless did, the remarks 
of the honorable Senator from Kentucky. I have 
not seen the report of his speech; I spoke only 
from the impression made on my mind from hear- 
ing him; but I am very glad to find that there is 
no difference, so far as I can discover, in the 
Senate with regard to the effect of the repeal of 
the law. 

Mr. CRITTENDEN. I wish the gentleman 
to understand merely, that | expressed no opin- 
ion on the subject. What my opinion may be 
hereafter, after a full examination, I cannot now 
say. 

Mr. TOUCEY. Iam very glad, then, to find 
that Lam not confronted by the dissenting opin- 
ion of the honorable Senator from Kentucky. 

Mr. BENJAMIN. I desire, Mr. President, to 
say a very few words to the Senate in reference 
to the legal propositions advanced by the Senators 
from Virginia and Connecticut. It was not my 
intention to say another word to the Senate on 
this question, but I have been appealed to so 
pointedly by those gentlemen, and the proposi- 


_tions which J adduced yesterday have been con- 


Louisiana yesterday to say that the law had cre- | 
' ated these vacancies, or that there were vacancies 


| said further that, inasmuch as none but the Pres- 


tested by them with arguments which strike my 
mind as being so easily susceptible of answer, 
that I sha!l detain the Senate for ten or twelve 
minutes in attempting what seems to me to be an 
ample answer. 

First, let me answer the honorable Senator 
from Virginia. His proposition, if I understood 
him—for [ must confess I had some difficulty in 
bringing my mind to the conclusion that he in- 
tended to advance such a proposition—was, that 
the vacancies in this case were created by the 
law, and that Congress having no power to create 
a vacancy by law, those vacancies, therefore, did 
notconstitutiona lly exist, and the vacancies, not 
constitutionally existing, could not constitution- 


ally be filled. I think that was the proposition of | 
_ the honorable Senator. 
a that to have been his proposition, I shou 


If Iwas mistaken in sup- 
Ja 
e happy to be corrected. 
Mr. MASON, Will the Senator indulge me 
for a moment? 
Mr. BENJAMIN. Yes, sir; certainly. 
Mr. MASON. I understood the Senator from 


| 
in the Navy arising under the operation of this | 
law. 

Mr. BENJAMIN. I said vacancies arising | 
under the operation of the law. 


Mr. MASON. Well, sir, vacancies arising | 


under the operation of the law; and the Senator 


| ident could fill vacancies, it was therefore removed | 


| from the sphere of legislation. 
| him correctly? 





Did I understand | 


Mr. BENJAMIN. 


Mr. MASON. Very well. Then, in answer | 
to that, | intended to be understood this morning 
as saying, that if the Senator was right, and va- | 
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it had been effected. 
as creating So many new offices; and if they Were 
new offices the President could only fill them “we 
his appointing power in conjunction with the 
Senate, and therefore the commissions which had 
been issued were null without the confirmation, of 
the Senate. That is the view which | took 

Mr. BENJAMIN. Mr. President, in tho 
cussion of these constitutional questions 
absolutely necessary, for arriving at a Reriees 
result, that we shall start by knowing what we 
mean, and that propositions shall be stated 
such exact and logical form, that no two minds 
can differ as to the meaning which those propo- 
sitions, on their face, import. 

Now, sir, the Senator from Virginia says that 
if these vacancies are created by the operation of 
the law, they are therefore vacancies created by 
the law. I think his premises are false; but jf ] 
went further, and now admitted those false prem- 
ises to be true, I think [ could conclusively show 
that the deduction drawn from those premises is 
as false as the premises themselves, iT. foes oe 
to argue that, if we can once create a vacancy by 
law, as a matter of sound logic and constitutional 
construction, it follows that vacancies thus creat; d 
by law can be destroyed by law, to use his own 
term. I say, in the first place, that a vacancy 
which occurs by the action of the Executive 
which action is called into exercise by the opera- 
tion of a law—is not a vacancy created by the 
law, in the constitutional sense; because ‘a ya- 
cancy created by law isa vacancy which the law 
itself declares to exist. Now, as it is unquestion- 
ably true, as a constitutional proposition, that we 
cannot, without destroying the office itself, by 
the action of Congress, remove an officer—that 
being solely an Executive function—it is also 
undoubtedly true, as a constitutional proposition, 
that we cannot create a vacancy by law. We 
may, however, by a law which is approved by 
the Executive, introduce such a state of circum- 
stances, in relation to any portion of the public 
service, as shall require of the Executive the ex- 
ercise of his prerogative of removal; and then, 
when the Executive exercises this prerogative, 
the removal is the removal of the Executive, and 
notof the law. The removal is an act of consti- 
tutional power exercised by the President of the 
United States, and it is not the usurpation of un- 
lawful authority by Congress. Therefore, I say 
that, when the gentleman tells us that a removal 
which takes place by the operation of this law, 
or by the force of circumstances which arise out 
of the passage of this law by Congress, is a re- 
moval by virtue of the law, he misstates the 
premises. 

But, sir, suppose his premises to be true; I say 
the conclusion 1s false. Admit that the vacancy 
is created by the law. I deny that if a vacancy 
were constitutionally created by law, (if such a 
thing were possible, )it could be destroyed, as the 
gentleman is pleased to term it; though I do not 
know what he means by the destruction of a 
yacancy. Thisis a mode of getting arounda false 
conclusion from premises; it is a mode of avoid- 
ing a statement of the question, such as would at 
once show to every intelligent mind the sophism 


dis- 
it is 


of the proposition, if correctly stated in proper 


| 


| 


cancies did exist, arising under the operation of || 


the law, they must of necessity be vacancies | 
created by the law; and if the law had power to | 
create a vacancy, the law certainly had the power | 
to destroy the vacancy which it created, either by | 
a repeal of the former law, or, if necessary, by 


declaring in terms the legislative will to destroy || 


the vacancies it had created. 
I said that in m 
no vacancies; that the law could only be con- 


I wentfurther, and | 


apprehension there were m fact 
! 


language. The gentleman states that, if an act 
of Congress could create a vacancy, an act of 
Congress could therefore destroy avacancy. The 
gentleman failed to say what would have been the 
proper form of language by which an act of Con- 
gress would fill a vacancy; because at once every 
Senator would have answered, “‘ No; under your 
Constitution, if a vacancy once exists, it cannot 
be filled by an act of Congress, because the terms 
of the Constitution are clear and imperative.” 


= f | The gentleman, wishing to avoid this conclusion, 
Unquestionably. | 


avoids the language of the Constitution, and talks 
to us about destroying a vacancy, as if that were 
appropriate language for the conclusion. He fears 
that the argument used in relation to the construc- 
tion of this law cannot be gainsayed. It can only 
be met by avoiding the use of the proper terms 
of the English language; it can oi be met, or 
rather it can only be evaded, by the use of terms 
which are not appropriate to the proper subject- 
matter to which they are applied. An act of Con- 
gress that would create a vacancy, (if such a thing 
could be,) would, ipso facto, vest in the President 
of the United States the power of filling that 
vacancy, and the power of Congress to do what 
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ventleman calls destroying a vacancy could 
® possibility exist. 

“But, sir, the Senator from Connecticut admits 
my premises. The Senator from Connecticut 
oi ws the question at first, as 1 do. He says that 
i] these vacancies—for vacancies he admits them 
+, he-—are created by the President of the United 
Gates, in the exercise of an undoubted constitu- 

nal prerogative. He says it makes no differ- 

co—and in this I agree with him—by what 

oans the President makes up his determination 
., exereise his constitutional power. He may 
have been right, or he may have been wrong, in 
dionting the conclusions of this board of officers. 
He had a perfect right to act without the advice 

fthe board; he had a perfect right to take the 
dvice of the board, and adopt it,*if he pleased; 
and, when he adopted its advice, he exercised an 
executive discretion in so doing; and, exercising 
that executive diseretion, he brought into active 
operation the executive prerogative of dismissing 
the dropped officers fromthe Navy. That seems, 

ow, to be admitted on all sides. It appears to 
be universally conceded that it is beyond our 
power to put those officers back without the action 
of the Executive; or in fact to do anything in 
relation to them, except to advise and concur in 
executive appointments. 

Now, in regard to those officers who are re- 
served, | desire to make some further answer to 
the propositions of the honorable Senator from 
Connecticut which, to my mind—I say it with 
th profoundest respect for that gentleman—in- 
volve legal absurdities and consequences that can 
by no possibility be reconciled. Le assumes the 
position, that, although these vacancies have 
existed—although they have been filled by the 
President—although the officers who hold the 
President’s commission filling those vacancies do 
now hold those commissions under the law and 
under the Constitution of the United States, un- 
impeachable until the Senate adjourns, if the 
Senate does not act upon them,—yet that, if the 
Senate shall adjourn without acting upon those 
appointments, and shall, in the mean time, repeal 
the law, the vacancies will no longer exist which 
the President has heretofore been authorized to 
fill. That [ understand to be the proposition of 
t| 


the 
py no 


he honorable Senator from Connecticut. If that 
be true, let us examine somewhat into the conse- 
quences of tlie doctrine, and see if it is possible 
to reconcile them with the theory. If that posi- 
tion be true, let us take the supposition, that this 
day Congress passes a law repealing the former 
law. These officers, under the theory of the Sena- 
tor from Connecticut, are in the possession* of 
their offices rightfully and constitutionally, and 
will be from this time until our adjournment. 
Mr. TOUCEY. No, sir, I did not advance 
any such proposition. I have no idea, Mr. Pres- 
ident, that when an office is created by law, and 
the law creating it is repealed, the office still con- 
tinues, or that the officer continues to hold an 
office which no longer exists. I say the con- 
struction of this law was to create additional 
offices, and if those offices were filled, (which I 
am not prepared to admit,) and we should to-day 
repeal those offices, they are no longee filled; they 
are no longer held, because there is nothing to 
hold. An office is not created for the officer, but 
for the public service; and when it ceases to exist, 
the person who held it is no longer an officer. 
Mr. BENJAMIN. Mr. President, the closer 
we get to the point, the more difficult it is for us 
to understand precisely the propositions of gen- 
tlemen, because the suppositions which they are 
making seem to me to be repugnant to the very 
language of the Constitution, to the very spirit 
of the Constitution, to the very theory of our 
Government. Just now I understood the conces- 
sion to be made, as I stated it, by the honorable 
Senator from Connecticut, that vacancies in the 
active-service list of the Navy had unquesticn- 
ably been created by the act of the President of 
the United States in the exercise of an undoubted 
power; that the President of the United States, 
acting under the authority conferred upon him 
by this law, had stunned into the cases of par- 
cular officers, and exercising his discretion, had 
removed them from the active-service list to the 
retired list. 
Mr. TOUCEY. If the honorable Senator will 


allow me to explain, I will make myself under- 
stood by him. 


Mr. BENJAMIN. 
pleasure. 

Mr. TOUCEY. The removal of these officers 
from the active service to the retired list did not 
vacate the offices which they held. Theystill hold 
the offices which they occupied before. They 
hold the commissions which they at first received. 
There was no vacancy created in their offices; 
but if there were any vacancies to be filled, they 
are vacancies created by implication of law. 
That is to say, the law is to be so construed as 
to create a new office, and the new office was not 
created until it was filled, (if, indeed, it ever was 
filled;) but being a new office, without an incum- 
bent, we call it a vacaney, though it may not be 
a vacancy within the meaning of the Constitution 
for the exercise of the power of the President. I 
meant to present the idea distinctly, that what is 
called a vacancy in this law is not a vacancy in 
office preéxisting, but is the simple fact that the 
newly-created offices were not filled, and in that 
sense were vacant. 

Mr. BENJAMIN. Will the Senator explain 
to me, for I desire most sincerely to understand 
his position, what newly-created offices he sup- 
poses were made by this law? What were the 
new offices created by the law? 

Mr. TOUCEY. The new offices which are 
supposed to have been created by the law, were 
new offices to the number of those who were 
removed to the retired list. I think that is the 
construction which has been put upon the law. 

Mr. BUTLER. Will my friend from Lou- 
isiana allow me to ask a question, because I really 
wish to understand the matter? : 

Mr. BENJAMIN. Iam seeking information. 

Mr. BUTLER. I do not know that I can give 
it; but I think this question deserves reflection, 
and I would be very glad if my friend from Lou- 
isiana would devote reflection to it. My inquiry 
is, if there were a war to-morrow, and there were 
occasion to order out those who have been retired 
and those who have been recognized as taking 
their places, would there not be ninety captains, 
instead of sixty-five, in the Navy, provided we 
confirm those who have been promoted? That is 
the point. 

Mr. BENJAMIN. I am coming to the ques- 
tion as fastas I can. I begin to see a little day- 
light. The proposition now is, that, when Con- 
gress passed a law by which captains in the Navy 
were to be removed by the President from the list 
of officers in active service, they were promoted 
to a new office. 

Mr. TOUCEY. 
in their old office. 

Mr. BENJAMIN. 
office ? 

Several SENATORS. 
moted hold it. 

Mr. BENJAMIN. It is very difficult for me 
to understand, exactly, the position which I am 
to answer. If there is a vacancy in the service, 
all admit the President had the right to fill it. 
Gentlemen say there was no vacancy. I ask them 
why? They say there was no vacancy, because 
these officers continued to oceupy the same rank 
and position in the Navy wah they occupied 


I will yield the floor with 


No, sir; they still remained 
Then where is the new 


Those who have been pro- 


| before. To that 1 reply, the law says that they 


shall not; the law says, that when it is applied to 
these officers, and they are removed to a different 
list, their removal to a different list shall create a 
vacancy, and that vacancy shall be filled by the 
President. 

Mr. TOUCEY. Will the honorable Senator 
allow me, in my turn, to ask him a single ques- 
tion? How many captains have we in the Navy 
at this time? 

Mr. BENJAMIN. 
to it. ; 

Mr. BUTLER. Perhaps the Senator had bet- 
ter defer his remarks until Monday. I should very 
much like to hear him go into the subject fully. 

Mr. BENJAMIN. Notat all; I prefer to go 


I will, in a moment, come 


on now, for I have no desire to make a speech. 


| to my questions. 


I wish gentlemen to come to the point. I find 
myself assailed by questions from all sides, but 
nobody answers mine. I want to get an answer 
For the first time to-day, it 
has been suggested here that gentlemen who were 
removed from active service were appointed to a 
new Office. 

Mr. TOUCEY. 


Not at all; nobody has sug- 
gested that. 
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Mr. BENJAMIN. Then, what are the new 
offices created by the law? 

Mr. ‘TOUCEY. I will state. Commodor 
Stewart was captain in the Navy before the pas- 
sage of this law. He is a captain in the Navy 
now, by the same commission. So of « very 
other captain in the reserved list. The President 
has nominated to the Senate, and in the vacation 
he has appointed some thirty other captains 
beyond those who were authorized by the pre- 
vious law. Now, I concede that the operation of 
the law was to create thirty new offices, without 
creating any real vacaney; but the vacancy which 
arose merely resulted from the fact that the new 
offices were not filled. The President has filled 
them only temporarily, until the end of the pres 
ent ses and I say, if you repeal the law, you 
repr al the offices; and that is what I understood 
to be the meaning of the 
Virginia. 

Mr. BUTLER. I really wish to understand 
this subject, and | know that the Senator from 
Louisiana is a lawyer who can shed light upon 
it. I will state to him my view of it All 
officers who are retired have been declared to be 
dormant partners, but they are partners still, and 
the hew ones who have be en create d h ive ber ri 
made active partners in the concern; but they are 
all partners. They are all officers of the Navy. 
Commodore Stewart could be ordered to sea te- 
morrow. ‘That is my opinion. 

Mr. MALLORY. The law « xpressly says so. 

Mr. BENJAMIN. I take the true construe- 
tion of the law to be this, and all the ingenuity 
of allthe honorable Senators cannot shake the 
common sense of the question. There were sixty- 
eight captains in the Navy formerly. The Con- 
cress of the United States at its last session pro- 


honorable Senator from 


thie 


vided for removing from the sixty-eight captains 
in the Navy such of them as were inefficient, and 
provided a retreat for officers so removed, and 
directed that, when the President of the United 
States had created vacancies by those removals, 
he should fill the vacancies so created. 

Mr. TOUCEY. Arethey out of the Navy? 

Mr. BENJAMIN. They are out of the Navy 

Mr. TOUCEY. There we differ. , 

Mr. MASON. The law says they are in the 
Navy. 
Mr. BENJAMIN. They are out of the Navy 
the sense in which the law intended them to 
be out of the Navy; that is to say, they are out 
of the list of sixty-eight captains of the Navy 
in active service, and they have been removed 
to a new rank, or a new list created by law- 
removed to a different class of service create d by 
law; and having been so removed, the places 
which they previously occupied have been filled. 
by the Executive under the power vested in him 
by the law and by the Constitution. 

Mr. MASON. Allow me to ask the Senator, 


are not those officers who are on the reserved list 


with the grade of post captain, still post captains? 

Mr. TOUCEY. Ifnew offices have beencreated, 
the incumbents must have been nominated to the 
Senate and confirmed. 

Mr. MASON. I am speaking of those who 
have been placed on the reserved list. I will take 
the instance of Captain Charles Stewart. Is he 
not still a post captain in the Navy? 

Mr. TOUCEY. By virtue of his former com- 
mission. 

Mr. MASON. Is he nota captain in the Navy 
by virtue of his existing commission, which has 
never been taken from him ? 

Mr. BENJAMIN. He is a retired captain in 
the Navy. The active captain’s commission in 
the Navy held by Cimasodoce Stewart has been 
given to another. 
~ Mr. MASON. Does not the honorable Sena- 
tor see the difficulty at once? I ask him, is not 
Commodore Stewart a post captain in the Navy 
now? Is not his position precisely in that re- 
spect what it was before the law was passed ? 


Mr. MALLORY. Allow me to refer my friend 


| from Louisiana to the fourth section of the act in 


these words: ‘‘ noghing in this act shall be so con- 
strued as to increase the aggregate number of 
officers in the Navy.’’ There was an express 
provision inserted.im the law that the aggregate 
number of the officers should not be increased. 
Mr. BENJAMIN. I understand perfectly well 
that the aggregate number of officers is not in- 
creased. Sir, there are certain questions which 
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cannot be answered by a categorical yes or no. his duty to exercise his prerogative, but that Con- 


Commodore Stewart is undoubtedly an officer on 
the reserved list of the Navy. I be lieve the Presi- 
dent has put him back in the active service, SO 
that now, in point of fact, he is in active service 
under a special provision of the law; but that 
vacancies were created by the law in the list of 
active captains of the Navy, I think no man can 
doubt who reads the law. Now the proposition 
is that the Jawis unconstitutional. In what sense 
unconstitutional? Have not Congress the rightto 
ereate 1 res rved list in the Nav y : Do gentlemen 
doubt the power of Congress to create a reserved 
list of officers ? 

Mr. MASON. Does the Senator refer to me? 

Mr. BENJAMIN. [understand that to be the 
natural result of the line of argument adopted by 
the Senator from Virginia, and the Senator from 
Connecticut 

Mr MASON. Inever said the law was un- 
constitutional in that ASP ct. l said you could 
ouly construe the Jaw to mean that the number 
of post captains in the Navy was to be increased; 
and itis perfectly competent, as | said, to make 
nine hundred post captains as well as nincty; but 
if the number of post captains has been inere ased, 
they are original appointments, and must be made 
by a nomination to the Senate, and their nom- 
ination and confirmation must precede the com- 
mission. ‘That was my view. 

Mr. BENJAMIN. Mr. President, the ques- 
tion is, how many officers there are in the naval 
service of the United States. The fourth seetion 
of the law says,as my friend from Florida correet- 
ly obse rved, that nothing in thisact shall be so 
construed as to inerease the aggregate number of 
officers in the Navy,’’—not that nothing in this 
act shall be so construed as to increase the number 
of captains in the Navy, but that it should not 
inerease the number of officers in the Navy. The 
act authorized the President of the United States 
to promote commanders to captaincies—in what 
eases? In all those cases in which those who had 
been pre viously captains, bound to perform active 
duty tn the service, should be removed by the 
President from the line of active officers, and 
taced on a different list. We declared to the 
ek nt of the United States that that should 
be considered as a vacancy in the list of active 
captains inthe Navy. We declared to him that, 
having ascertained according to his own inform- 
ation and discretion the names of such officers 
as ought to be removed from active service, he 
should put them ona separate list, and should 
then promote to the places which they previously 
occuple d other officers. 

Now, sir, in what did we direct the President to 


do an unconstitutional act? The Senator from | 


Connecticut says we thereby created new offices 
to be filled, and yet the new offices, when we 
came to examine them, cannot be the offices filled 
by the thirty new captams, because those thirty 
new officers oceupy the place of officers who are 
no longer where those thirty new officers are. 
‘The new officers are in the places which were 
formerly occupied by the old ones, but are no 
longer occupied by those old officers. If those 
old officers sull conunue to occupy their old places 
the law has not been carried into effect, and it is 
as yeta nullity. 

Gentlemen admit that the law is constitutional. 
They admit that it is a law which can be carried 
into effect. They admit that the President of the 


United States has just such powers as are vested | 


in him by the law. At the same time that they 
admit all this; at the same time that they admit 
that the President had the power to remove these 
officers from active service; at the same time that 
they admit that Congress had the right to order 


the President to fill the vacancies so created, they | 


declare that these vacancies were created by an 
act of Congress, and not during the recess of the 
Senate. If they occurred during the recess, none 
doubt the power of the President. Then we come 
back, after all, to the proposition of the honora- 
ble Senator from Virginia, that the vacancies were 
created by the law; but to that the answer has 
been satistactorily given by the Senator from Con- 
necticut, who, I think, says, with a force of rea- 
soning which cannot be met, that the vacancies 
occurred by the action of the President, and not 
by the acuon of the law; that the action of the 
law merely produces a state of circumstances 
which calls on the President in the discharge of 


asked the Senator from Virginia the question, for 


{ 


gress has not created the vacancies. Congress 
has only provided that vacancies might be cre- 
ated by the Exeeutive, and it is the Executive 
himself that created the vacancies, and the va- 
cancies thus ereated have been filled by him. 

It seems to me there ean be no difference in 
the result on the constitutional question, whether 
the dates of the nomination and confirmation of 
those officers who have been appointed by the 
President, and the repeal of the law of last ses- 
sion, be inverted. Let us take this proposition ; 
suppose the Senate had already acted upon the | 
nominations of the promoted officers; suppose the 
Senate had already confirmed those nominations, 
and Congress should then repeal the law of. last 
session, what would be the effect of that repeal ? 


That is the question which I propounded to the |! 


honorable Senator from Virginia, and to which 
[ have yet heard no answer. 

Mr. MASON. 1 did not know that the Senator 
desired an answer. 

Mr. BENJAMIN. I propounded that question 
to the gentleman during his own areument. If 
we had, before any complaints were made about 
this law, actually received the nominations of 
promoted officers, and had already confirmed 
them,and now it were proposed to repeal the law, 
and we were to do that, what would be the effect 
of that repeal? The effect must be the same, 
whether the repeal be before or after the action 
of the Senate upon the nominations. 

Mr. MASON. The constitutional effect, I pre- 
sume, would be the same; but the Senator asks 
me this: if we repeal the law, and yet confirm | 
the nominations 

Mr. BENJAMIN. No, sir; my question is, 
if we had already confirmed these nominations, 
what would be the effect now of repealing the law? 

Mr. MASON. I think it would be the same 
thing, whether you repeal the law before or after, 
if you confirm the nominations. But the Senator 
asks, if we confirm the nominations, and repeal 
the law —— 

Mr. BENJAMIN. Yes, sir. 

Mr. MASON. Then, if we confirm the nomin- 
ations, there would be ninety-eight post-captains 
of the Navy—or whatever may be the number—in 
addition to the sixty-eight provided for by former 
laws, who have been promoted. As to those 
placed on the retired list, if you repeal the law, 
there will be no longer a retired list; and as to 
those declared ineligible to promotion, if you re- 
peal the law, they will again be eligible to promo- | 
tion. The effect upon them would be to have 
superseded them, to have deprived them of their | 
yrospect of promotion according to their seniority; 
yut you will have the midshipmen, the lieutenants, | 
and commanders, each, in the Navy, with his 
commission unaffected, again eligible to promo- 
tion, but standing in a position subordinate to 
those who have been promoted over him. That | 
would be their position if the nominations were 
confirmed, and the law then repealed. 

Mr. BENJAMIN. Well, sir, ifthe gentleman 
could make that apparent, he would be doing a 
erreat service to these officers; but if he acts on 
that idea, and can succeed in getting laws passed 
through Congress on that idea, in my estimation, | 
he will be the worst enemy to the body of retired | 
officers that they have yet found. 

Mr. MASON. If the Senate confirms the nom- 
inations, I presume there is not an officer on the 
retired list who would hold his commission worth 
a pin’s purchase. [would not repeal the law 
after we had confirmed the commissions, because 
it would then be of no value to do it. 

Mr. BENJAMIN. We are arguing legal prop- 
ositions, and not the feelings of officers. i wish | 
to get at the legal result of the action of Congress 
as understood by gentlemen on this floor; and I 
think the farther inquiry is pursued into that 
course of action, it will be made plain to every 
intelligent mind that it is utterly impossible to 
restore everything which has been done, and 
restore the officers where they were before. I 





the reason that there can be no difference, in a 
constitutional point of view, whether the law be 
repealed before or after the confirmation of the | 
new appointments. That he admits. Now, if 
we had already confirmed the nominations, what 
would be the position of the Navy? With ninety 
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_ eight captains in active service, and the remainder 


on the retired list. Repeal the law which estab- 
lishes your retired list of post captains, and they 
are dropped from the Navy; they do not go back 
to any active list. If you have two classes of 
officers In the Navy—one active and the other 
retired—and youabolish by law the class of retired 
officers, does that make them active officers. , 
does it put them out of the Navy? 

Mr. MASON. Does it take away their com- 
missions? 

Mr. BENJAMIN. Unquestionably, it abol- 
ishes their office, 

Mr. BUTLER. What does? 

Mr. BENJAMIN. I say again, if the honor. 
able Senator from South  —- will lend me 
his attention, that, on the supposition that the 
officers who have been nominated to us by the 
President are confirmed, they will then be actiye 
captains in the Navy, and there will be thirty 
retired captains in the Navy. 

Mr. BUTLER. Allow me to ask my friend 
one question, since we are engaged in this species 
of conversation. 

Mr. BENJAMIN. My friend is going off on 
another track. 

Mr. BUTLER. No, sir. 

Mr. BENJAMIN. I cannot yield now, be- 
cause I am answering the Senator’s own ques- 
tion, 

Mr. BUTLER. Very well. 

Mr. BENJAMIN. Iam asked to state again 
the position which I have just assumed, end | 
will restate it for the benefit of my friend from 
South Carolina. I say, if we confirm the officers 
whose nominations have been sent to us by the 
President, they will become active captains in 
the Navy, and we shall then have a list of sixty 
active captains, and thirty retired captains. If, 
then, we repeal the law of the last session, which 
created the list of retired captains in the Navy, 
we put those retired captains out of the naval 
service. ‘ 

Mr. BUTLER. Now TI hope my friend will 
not take it amiss if I interrupt him. 

Mr. BENJAMIN. I yield now. 

Mr. BUTLER. I put this question: If there 
were a general war, and the thirty new captains 


» or 


| were ordered out, and the old retired oe 


were also ordered out, and the two classes should 
meet on the Mediterranean, who -weuld rank 
first—who would command? 

Mr. BENJAMIN. I presume that would de 
pend on the Secretary of the Navy and the Presi- 
dent of the United States. 

My. BUTLER. Not at all. 

Mr. BENJAMIN. I say the President of the 
United States, or the Secretary of the Navy under 
his orders, would assign to officers of the Navy 
such service as he thought proper. I do not see 
that that touches the legal proposition. Ido not 
see that we are getting any nearer to it. There 
is a great deal of conversation around the Cham- 
ber, and I shall decline saying anything further 
at thismoment. I think it clear, beyond the pos- 


| sibility of doubt, that if repeal the law of 
1 


the last session, you put the officers who are now 
on the retired list out of the Navy entirely, with- 
out pay; and those gentlemen who are desirous 
of repealing that law, will find that such will be 
the result of the action of Congress, if that course 
be taken. 


Mr. TOUCEY. Mr. President, I now under- 


|| stand the theory of the honorable Senator from 
| Louisiana. His theory is, that the act of the 


last session creates new officers on the retired list. 
There were sixty-eight captains in the Navy; 
there are ninety-cight captains in the Navy. Of 
course, then, there are thirty new offices created, 
and the new offices, according to his theory, are 
those of the thirty retired captains. How so? 
When were they nominated and when were they 
confirmed for this office created by law? His 
theory is, that if you repeal the law, the offices 
which fall to the ground are those of the retired 
officers. Well, if that was so, it must be because 
they are not in office now, and those retired offi- 
cers, from Commodore Stewart down, are all out 
of the Navy, according to his theory. Placing 
them on the retired list, removed them from the 
Navy, he says, and they hold no commission, 
and the offices which they had are now filled My 
others, and then, if you repeal the law, they will 


post captains im it, we are told; but only sixty- |! at once go from that list on which they now are. 
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= My answer is, that, if his position be true that 
those are the new offices created, the retired offi- 
sors do not hold them, because when a new office 
is created it can only be filled by nomination and 
eonfirmation. The honorable Senator from Lou- 
. has conducted this discussion closely, but 
it has brought him to this conclusion at last, and 
he cannot escape from it. ‘I he proposition 1s too 
clear to be disputed, that if the old captains are 
occupying new offices created by the act of 1855, 
they are not now in office, because there is no 
power in this Government which can put them 
into those new Offices, uniess a nomination of the 
President, confirmed by the Senate. 

Mr. STUART. Mr. President, there is no 
telling what length of time may be consumed in 
this discussion. I have myself listened to it with 
a great deal of interest, and at the proper time I 
intend to participate in it. Lonly wish to say 
now, so far as my attention and judgment can go, 
that | think the position which has been assumed 
by the honorable Senator from Louisiana is not 
a theory other than the theory of the law; that it 
has remained thus far unanswered, and that the 
more it shall be investigated it will be found un- 
answerable. But, sir, it is obvious that however 
profitable this discussion may be to determine 
now what will be the effect of the repeal of the 
law, when Congress has not sediedted its dispo- 
sition to repeal that law, we have pursued that 
controversy as far as can be profitable to-day; and 
| therefore move that the Senate do now adjourn. 

The motion was agreed to; and the Senate ad- 
journed to Monday. 


psa 





HOUSE OF REPRESENTATIVES. 
Tuurspay, February 14, 1856. 


The House met at twelve o’clock, m. 
by Rev. Henry C. Dean, Chaplain of the Senate. 
PRESIDENT’S ANNUAL MESSAGE. 

The SPEAKER. The first business in order 
is the resolution in reference to the election of a 
Chaplain of the House for the present Congress. 
If there be no objection, however, the Chair will 
present communications from the Departments. 

Mr. COBB, of Georgia. Before the communi- 
cations are presented, | move that the President’s 
message be taken up, referred to the Committee 
of the Whole on the state of the Union, and 
ordered to be printed. 

Mr. CAMPBELL, of Ohio. Which of the 
President’s messages is it that it is proposed be 
taken up, referred, and ordered to be printed ? 

Mr. COBB. The President’s annual message. 

Mr CAMPBELL. I supposed that was the 
message—the one which was received by the 
Clerk previous to the election of a Speaker. I 
hope the motion to take up, refer, and print, will 
be agreed to. 

Mr. COBB, of Alabama. Does the 
embrace the accompanying documents? 
Mr. COBB, of Georgia. Certainly. 

Mr. CAMPBELL. I would inquire of the gen- 
tleman from Georgia whether he proposes that 
any extra numbers shall be ordered to be printed ? 

Mr. COBB. I shall move that the usual extra 
number be ordered to be printed. 

Mr. GIDDINGS. Does the gentleman propose 
the distribution of the message to the several 
committees of the House, to which its recom- 
mendations particularly appertain ? 

Mr. COBB. No; that is done in the Commit- 
tee of the Whole on the state of the Union. Mr. 
Speaker, I will state my motion so that every 
gentleman may understand it. It is confined to 
the reference of the President’s annual message 
to the Committee of the Whole on the state of 


motion 


Prayer 


the Union; and that it, together with the accom- | 


panying documents, be ordered to be printed. I 
will follow this motion up, if it is adopted, by 
motions to print the report of the Secretary of 
the Treasury, and the last message of the Presi- 
dent of the United States. I thought it best to 
confine my motion at present to the reference and 
printing of the President’s annual message. 

Mr. 
(Mr. Gipives] suggests a distribution of the 
Message to the committees at this time. This is 
unusual. Resolutions for this purpose are always 


OUSTON. The gentleman from Ohio | 


submitted by the chairman or some member of | 


the Committee of Ways and Means, in the Com- 


after it has been referred to that committee by the 
House. They are then reported to the House, 
and adopted. 

‘The question was taken; and the President’s 
annual message, with the accompanying docu- 
ments, was referred to the Committee of the 
Whole on the state of the Union, and ordered to 
be printed. 

EXTRA COPIES OF THE MESSAGE. 


Mr. COBB, of Georgia. I now move that the 
usual extra number of copies of the President’s 
annual message be ordered to be printed. I un- 
derstand that number is twenty-five thousand. 

Mr. CLINGMAN. Twenty thousand is the 
usual number. 


Mr. STEPHENS. 


The motion to print an 


| extra number of copies goes to the Committee on 


| the rule which orders 


| this matter. 


Printing. 

Mr. CLINGMAN. 
is excepted by the rule. 

The SPEAKER. The Chair understands that 
the President’s message is not embraced under 
that motions for extra 
copies shall go to the Committee on Printing. 

Mr. HOUSTON. The rule expressly excludes 
messages from the President of the United States, 
and communications transmitted from the several 
Executive Departments. 

Mr. HAVEN. I do not wish to interpose in 
The rule is, I know, as it has been 
stated; but there is a law lying back of the rule. 
The law declares that every motion to print extra 
copies of any paper shall go without debate to the 
Committee on Printing. 

Mr. HOUSTON. I should like to hear that 
law read. 


Mr. HAVEN. 


The President’s message 


These are the words of the law 


| to which I have called attention: 


| the printing of twenty-five thousand extra — 


** All motions to print extra copies of any bill, report, or 
other public document, shall be referred to the members of 
the Committee on Printing, from the House in which the 
same may be made.” 

Mr. HOUSTON. It has never been construed 
as applying to cases of this sort. 

Mr. HAVEN. The rule excepts these cases, 
but the law does not. 

The SPEAKER. The question is on ordering 

Mr. FLAGLER. I move that, instead of 
twenty-five thousand, only twenty thousand extra 
copies be ordered to be printed. 

Mr. COBB, of Georgia. My original motion 


| was to print the usual number of extra copies. I 


| understood that twent 


-five thousand was that 
number, and modified the motion accordingly. 

Mr. FLAGLER. And my amendment is that 
there be but twenty thousand extra copies ordered 
to be printed. 

Mr. HAVEN. I donot suppose that this isa 
matter of any consequence; still, I think that the 
law ought to be obeyed; and hence I raise the 
question of order, that the motion to print extra 
numbers of copies ought to go under the law to the 


| Committee on Printing. The Chair decides other- 


wise, and from that decision I take an appeal. 
The SPEAKER, The Clerk will read the 61st 
rule. 


Mr. HAVEN. The rule does make the excep- 


| tlon, but the rule was made before the law, and 


| the law provides differently. 


The question is, 
whether the law, which has received the sanction 
of both Houses, with that of the President of the 
United States, shall override the rule; or the rule 
shall override the law? That is the point I make. 

Mr. JONES, of Tennessee. It is provided by 
the Constitution, that each House shall make the 
rules for its own government, and, under that 


| provision, I think each House is competent to 


| make the rules respecting the printing of all doe- 


uments. The manner of the execution of the 
work, and the provision for its payment, belong 
legitimately to the law, and they have been pro- 
vided for in a law passed by both Houses, and 
approved by the President. This is a mere ques- 
tion as to the number of copies that are to be 
printed, and not as to the manner in which they 
shall be done; therefore, I think it is within the 
competency of the House, under the rule which 
makes the President’s message an exception, to 
order these extra copies to be printed, without 
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The SPEAKER. The Clerk willread the 61st 
rule. 

The Clerk read the rule, as follows: 

** A proposition requesting information from the President 
of the United States, or directing it to be furnished by the 
head of either of the Executive Departments, or by the 
Postmaster General, or to print an extra namber of any 
document or other matter, excepting messages of the Pres- 
ident to both Houses at the commencement of each session 
ot Congress, and the reports and documents connected with 
or referred to in it, shall lie on the table one day for consid- 
eration, unless otherwise ordered by the unanimous consent 
of the House; and all such propositions shall be taken up 
for consideration in the order they were presented, immedi- 
ately after reports are called for from select committees 3 
and when adopted the Clerk shall cause the same to be de- 
livered.”’ 


The SPEAKER. The Chair is of the opinion 
that the motion of the gentleman from Georgia is 
in order. Whether it conflicts or not with the 
law is for the determination of the House. The 
gentleman from Georgia moves that twenty-five 
thousand extra copies of the President’s annual 
message be ordered to be printed. The gentle- 
man from New York moves to amend, that only 
twenty thousand be ordered to be printed, 

I will state that I move the 


Mr. FLAGLER. 
printing of twenty thousand extra copies, because 
I understand that that is the usual number. I am 
particular about five thousand. 

Mr. H. MARSHALL. I should like to hear 
the law again read. I do not agree to the propo- 
sition of the gentleman from Tennessee, that the 
rules of this House override a law of the land; 
and, although the Speaker has decided, 1 should 
like to test the sense of the House, whether we 
intend to obey the rules of the House or the laws 
of the land, and therefore take an appeal. 

The Clerk again read the provision of the law 
before stated. 

The 61st rule was again read. 

Mr. STEPHENS. Mr. Speaker, that rule 
has nothing to do with the point now before the 
House. It is, that propositions to print extra 
numbers of documents, except the message of the 
President, shall lie on the table for one day. 

The SPEAKER. The Chair is informed that 
the motion of the gentleman from Georgia is in 
accordance with the uniform practice of the Elouse 


| upon this subject, 


Mr. H. MARSHALL. I appealed from the 
decision of the Chair. Was it not in order to 
do so? Or how is it that the Chair overlooks my 
appeal ? 

Mr. FLAGLER. I understand the gentleman 
from Georgia to say, that he intended, by his mo- 
tion, to order the printing of the usual number of 
extra copies. On referring to the Journal, I find 
twenty thousand copies to have been the usual 
number. 

Mr. COBB. The Journal of what session? 

Mr. FLAGLER. 

Mr. HOUSTON. 

Mr. FLAGLER. 


The long session. 
Of what Congress? 
Of the last Congress. [have 


| the Journal here, and I hope the gentleman from 
| Georgia will conform his motion to the one usually 
| made. : 


The SPEAKER. The gentleman from Ken- 
tueky [Mr. H. Marsnart] appeals from the 


| decision of the Chair, ruling the motion of the 


| importance to the point now before the House. 


|} as [ am informed. 


gentleman from Georgia in order. 

Mr. STEPHENS. If the gentleman from 
Kentucky will withdraw his appeal, I will, in 
order to test the sense of the House, move that 
the motion made by my colleague be referred to 
the Committee on Printing. 

Mr. COBB, of Georgia. Tattach no very creat 
It 
is proper, however, that there should be a prac- 
tice well established and acquiesced in by the 
House. The decision made by the Chair is in 
conformity with previous decisions of the House, 
But I have no objection to 


| avoid this difficulty by submitting my motion, 


and accompanying it with a motion to refer it to 
the Committee on Printing. 

Mr. CAMPBELL, of Ohio. If the gentleman 
from Georgia will allow me, I will read the order 
which was passed at the opening of the last Con- 
gress.» It is as follows: 

Ordered, That the annual message of the President of the 


| United States and the accompanying documents, be com- 


reference of the motion to the Committee on Print- || 


ing. 


Such has been the uniform practice of the 


mittee of the Whole on the state of the Union, |; House heretofore. 








mitted to the Committee of the Whole House on the state 
of the Union, and printed, and that twenty thousand copies 
extra also be printed. 

I believe that has been the common usage on 
this subject, 
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Mr. COBB. Perhaps it would be well enough 
for the point of ord: rto be decide d by the House: 
and therefore I will allow my motion to stand as 
1 originally made it, that twenty-five thousand 
extra copies be printed. The appeal taken by 
the gentieman from Kentucky can then be decided, 
and the opinion of the House upon this quesuon 
will be ascertained, 

Upon the suggestion made by the gentleman 
from New York, [Mr. Fraccer,] I will, how- 
ever, modify my motion, so as to put the num- 
ber of extra copies at twenty thousand, I desire 
that the usual number shall be printed, and neither 
more nor less. 

The question was then taken on Mr. H. Mar- 
sHALa.’s appeal from the decision of the Chair: 
‘*Shall the decision of the Chair stand as the 
judgment of the House?” and the Speaker an- 
‘nounced that it was carried in the affirmative. 

Mr. HAVEN. I wish to have a division upon 
this question. I desire to know now, and in the 
beginning, whether we are to follow the law, 
which speaks as plainly as the English language 


can be made to speak ‘on this subject, or are we | 


to be run off the track in the first instanee, and 
during the rest of the session, to suit the conve- 
nience of gentlemen, by these side motions? I 
want those members who wish to see the law 
properly administered, and who respeet the law, 
and are willing to set an example of living up to 
it, stand up to this question. Everything depends 
upon how we begin; and J will not silently sit 
and see business commenced here in direct viola- 
tion of law. 

Mr. H. MARSHALL. 
nays. 

Mr. STANTON. I differ with the gentleman 
from New York [Mr. Haven] in reference to this 
question. I hold that when this House makes a 
rule for its government, affecting its mode of doing 
business, it is paramount. The other branches 
of the Government have no control over the delib- 
erations of this body; and I shall vote to sustain 
the Chair, because this is one of the privileges of 
the House that cannot be overridden by the other 
branches of the Government. 

Mr. NICHOLS addressed the Speaker. 

The SPEAKER. The Chatr will suggest that 
debate is not in order, inasmuch as the House is 
dividing. 

Mr. CLINGMAN. 
I desire to say this 

Mr. NICHOLS. I have the floor, I believe. 

The SPEAKER. Debate is not in order, ex- 
cept by general consent. 

Mr. CLINGMAN., I supposed the point of 
order was debatable. I do not desire to take up 
the time of the House. 

Mr. COBB, of Alabama. The appeal is de- 
batable. 

The SPEAKER. The appeal was debatable, 
but the Chair put the question, and decided that 
the decision of the Chair was sustained; and a 
division is called for. 

Mr. COBB. When the yeas and nays are 
called subsequent to a vote, | apprehend that 
debate is not precluded. 

Mr. HOUSTON = The whole matter is as open 
to debate then as it was before the Chair put the 
question. 

Mr. NICHOLS. 
been any serious conflict about this question. So 
far as my experience goes, a motion has always 
been made to refer the message and accompany- 
ing documents to the Committee of the Whole 
on the state of the Union, and print them. The 
motion of the gentleman from Georgia is the 
usual motion. I find, by a reference to the Jour- 
nal of the last Congress, that, at the first session 
of the last Congress, the motion which the gen- 
tleman has now made was made by Mr. Fror- 
ence, and was acted upon by the House, without 
reference to the Committee on Printing. If my 


Task for the yeas and 


It is notexactly dividing. 





recollection is correct, at the last session of the | 
last Congress, the gentleman from Alabama [Mr. || 
Hovstonx] made a similar motion, to refer to the | 


Committce of the Whole on the state of the 
Union, and also moved to print, in connection 
with it. No question was then raised. 

This motion relates to the annual message and 
the accompanying documents, and they are public 
in their character. I believe that the custom of 
the House has been universally to act upon them 
in thisway. Decuments of a miscellaneous char- 
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I suppose there never has 











acter, however, have gone to the Committee on || 


Printing first, under the rules of the House; and 
I can see no reason why the House should notas 
well act upon this motion at this time as refer it 
to the Committee on Printing, and wait for the 
report of that committee, that the usual number 
of extra copies be printed. 

Mr.CLINGMAN. I desire to make one single 
suggestion, in reply to the observations of the 
gentleman from New York, |Mr. Haven,] though 
I do not consider it a matter of any great im- 
yortance how this particular case is disposed of, 
But the gentleman from New York makes an ap- 
peal to us to stand by the law; and as I intend to 
vote differently from him, I will barely state the 
ground upon which I shall give my vote. Ihave 
no doubt but we have the right to order this 
document printed, and the only question is, how 
shall we order itto bedone? By the Constitution 
of the United States, this Fiouse has the right to 
adopt its rules of proceeding. ‘The statute which 
the gentleman from New York has read would be 
conclusive, in the absence of everything else. 
Jut it is no more binding than the rules which the 
Constitution authorizes us to adopt; and where 
there is a conflict between laws, the law last past 
is the one which controls. At the present session 
of Congress we have adopted the former rules of 
the House, and according to those rules the mo- 
tion of the gentleman from Georgia [Mr. Coss] 
is right. 

Mr. STEPHENS, (interrupting.) I submit 
that the rule read by the Clerk has nothing what- 
ever to do with the matter. I call the special 
attention of the gentleman from North Carolina 
to its language : 

“A proposition requesting information from the President 
of the United States, or directing it to be furnished by the 
head of either of the Executive Departments, or by the 
Postmaster General, or to print an extra number of any 
document or other matter, excepting messages of the 
President to both Houses, at the commencement of each 


session of Congress, and the reports and documents con- 
nected with, or referred to in it—” 


Shall what ? 

—*‘shall lie on the table one day for consideration.”’ 

That is all. It does not say that extra num- 
bers of the President’s message may be ordered 
to be printed by the House, without referring the 
subject to the Committee on Printing. It,barely 
excepts the motion from being laid upon the table 
for one day. 

Mr. CLINGMAN. I have not taken the 
trouble to examine the rule, and | only speak 
from memory. Whether that rule applies to this 
case, 1] shall not undertake tosay. If there be no 
such clause in the rule, Fam mistaken; but I do 
not think Lam, and therefore shall give my vote 
upon that supposition. 
by the gentleman from New York, {Mr. Haven, ] 
who advocates the doctrine that the law hereto- 
fore passed overrides our rules, I do not admit it. 

Mr. H. MARSHALL. In taking an appeal 
from the decision of the Chair, Lam only actuated 
by a desire to have our action correct. There 
is nothing in the position that our constitutional 
privilege of making our own rules, will bear us 
out in the proposed proceedings. We have the 
right to adopt the rules of our proceedings, it is 
true, but those rules must not override the law 
of the land. Suppose we should determine not 
to be guided by the law which establishes the 


rates to be paid for the public printing? Suppose | 


we should determine not to be guided by the law 
which prescribes the manner in which the public 
printing shall be done under the superintendence 


| of the officers designated by law? I ask, have 


we the right to establish rules to evade all the 


laws connected with that subject? The proposi- 


tion, to my mind, is perfectly indefensible. We 


ing, but we mast not violate laws of the land 


| which we have participated in making, and which 


have no aim but to secure the public against ex- 
travagance without examination, and which in 
nowise interfere with ourconstitutional privileges. 

Mr. FULLER, of Maine. I desire to call the 
attention of the gentleman from Kentucky to the 
22d joint rule, in which the very law is incorpo- 
rated. The latter part of that rule says: ‘ All 
motions to print extra copies of any bill, report, 


| or other document, shall be referred to the mem- 
bers of the Committee on Printing from the | 


House in which the same may be made.’’ 
Mr. MARSHALL. I suggest to my friend 
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that that rule is exactl 
law. 

Mr. FULLER. That is what I mean. The 
law and the rule are not in conflict. ’ 

Mr. MARSHA LL. There is not any conflict 
there, but there is conflict between the law and 
the decision of the Chair. , 

Mr. FULLER. Iconcur in your views, 

Mr. HAVEN. I think this debate has vone 
far enough, and the House is sufficiently enlicht- 
ened upon the subject. [I only desire to say, iis 
order to show that [ am not captious in making 
the point of order, and insisting on a division of 
the Rouse, that, in the first place, the joint rules 
of the House, and in the next place, the law of 
the land, declares that— 

** All motions to print extra copies of any bill, report, or 
other document, shall be referred to the members of the 
Committee on Printing from the House in which the same 
may be made.”’ 

Now, the House are undertaking to go directly 
in the face and eyes both of the joint rule and 
the law; and the only justification made in any 
quarter is, first, that a motion of this kind was 
made last year, and granted without objection; 
and, second, that the law is in conflict with the 
Constitution, I desire the House to understand 
that they are voting for this proposition directly 
in the face and eyes of the law, and justify them- 
selves only on the hypothesis that the law which 
we have acted under tor four years without ques- 
tion is in conflict with the Constitution. 

Mr. COBB, of Georgia. The decision of ihe 
Chair is in strict conformity to the practice of the 
House. I have never known this question raised 
before. It was not raised at the time I was for- 
merly a member of Congress. The discussion this 
morning has satisfied my mind that the practice 
of the House is wrong, and that the law is as 
represented by the gentleman from New York, 
[Mr. Haven,] and that it would be best to comply 


y in accordance with the 


| with the provisions of that law. 


Iam therefore disposed to relieve the Chair 
from the decision it has pronounced in conform- 
ity to the practice of the House; and I will make 
my motion conform to the rules of the House, to 
the law, and to the joint rule referred to by the 
gentleman from Maine, [Mr. Fuutier.] I trust 
that it will be referred to the committee. I hope 
the appeal will be withdrawn, and I will then 
move that the motion to print twenty thousand 
extra copies of the message and accompanying 
documents be referred to ‘the Committee on 
Printing. 

Mr. MARSHALL. I withdraw my appeal. 

Mr. COBB. 1 now make the motion | indi- 
cated. 

The question was taken, and the motion was 
agreed to. 

PAPERS WITHDRAWN. 

Mr. HAVEN. I ask the indulgence of the 
House a moment, to enable me, in behalf of a 
gentleman from New York, (Mr. Kelloge,) now 
attending the Court of Claims, to ask leave to 
withdraw from the files of the House the papers 
in the case of Hezekiah L. Thistle. It is aclaim 

roviding compensation to Mr. Thist!e as a tim- 
ver agent of the Government, in reference to his 
compensation as such agent. It is simply a 
money claim, and one of which the Court of 
Claims may have jurisdiction, without reference 
there by this House. He desires to have the 
— to use in evidence before that court. 

No objection being made, consent was given, 


| as requested. 


KANSAS CONTESTED SEAT. 
Mr. FLORENCE. I rise to what I suppose 
to be a privileged question. It is, to present to 


| the House the memorial of Governor Anprew H. 
have the right to establish our rales of proceed- || 


Reeper, contesting the seat of Mr. Wuitrie.p, 
the Delegate from the Territory of Kansas. 
ask that it may be read. 

Perhaps it is due to myself to say, in pal 
senting this petition, that I have not arrived at 
any conclusion in reference to this matter. I 
shall make up my mind on the evidence which 
may be presented to this House and country. 

Mr. COBB, of Alabama. Does the Speaker 


‘| decide that this is a privileged question? 


aa SPEAKER. The Chair has not so de- 
cided. 

Mr. COBB. Then I object to it. . 

Mr. FLORENCE. [ask that the petition may 
be read. TI think it is a privileged question. 


th 
pa 


tic 





1856. 


Mr. COBB. Well, if it bea privileged question, 
{ withdraw my objection. if 
The Clerk commenced to read the petition. 
Mr. BURNETT. I object. 





The SPEAKER. Itis the opinion of the Chair | 


that inasmuch as this is a privileged question, the 


paper may be read. 


tice of this House to have such papers read. 

Mr. HOUSTON. Ido not think that such has 
been the practice of the House, but still I hope 
that the gentleman from Kentucky will withdraw 
his objection, and allow the petition to be read. 
It is a very Short one. 

Mr. FLORENCE. I intended to have accom- 
panied my request, that the petition should be read, 
with the motion that it should be referred to the 
Committee of Elections. I hope it will be read. 

Mr. BURNETT. I withdraw my objection. 

The petition was then read, as follows: 

Ty the Honorable the House of Representatives 
of the United States: 

The memorial of the undersigned, on behalf of the quali 
fied voters of the Territory of Kansas, and in his capacity 
{ representative of said voters, as hereinafter stated, re- 
spectfully represents that he claims to besentitled to repre- 
cent the said Territory in the Thirty-Fourth Congress as 
congressional Delegate, to the exclusion and in lieu of Hon. 
J. 8. WuirrlecD, the sitting Delegate, upon the following 
state of facts: _ 

The said J. 8. Wuirrre.p, as your memorialist is in- 
formed, claims to have been elected at a pretended election, 
held on the first day of October last, in said Territory, which 
said pretended election your memorialist contends and pro- 
poses to show Was absolutely void, being without any valid 
jaw or the will of the people or qualified voters to auther- 
jze or to support it ; 

That the law under which said pretended election was 
held emanated from a Legislative Assembly which the 
people and qualified voters of said Territory protest and de- 
clare. through your memorialist, were not elected by them, 
but imposed upon them by the force of superior numbers 
of non-residents, who could pass no law that would be 
binding on them, and whose election and action should not 
be sanctioned or recognized by this House, because they 
are utterly inconsistent with the idea of republican govern - 
ment, and destructive of the plainest and most undeniable 
civil and political rights ; 

That the said supposed election law was entirely nuga- 


tory and of no effect, because passed at an illegal and unau- | 


thorized place, where no valid legislation could be had, and 
was void in itself and on its face, as containing provisions 
directly and materially violative of the act of Congress to 
organize said Territory; 

That said pretended election was not conducted even 
according to the forms and mode prescribed by the supposed 
law which purported to authorize it; 

That many hundreds of illegal votes were polled at said 
pretended election by non-residents and others ; 

And your memorialist excuses himself for the want of 
specifications under the to objections last above stated, 
by reason that he has been unable to obtain from the Exec- 
utive office in said Territory the necessary information or 
any copies of the returns of said election ; that after several 
applications to the Secretary of the Territory for certified 
copies of papers in his office bad been neglected and evaded, 
the said Secretary finally gave a positive refusal to furnish 
the copies demanded ; and for the further reason, that the 
said Seeretary of the Territory has withheld the copies of 
executive minutes for the year 1855, although the laws re- 
quired him to furnish them semi-annually to the President 
of the United States, which said copies, had they been for- 
warded, might have furnished the necessary information to 
your memorialist. 

And your memorialist further states, that he was duly 
elected by a large majority of the legal voters of the said 
Territory to the said office of Delegate, at an election held 
onthe ninth day of October, which he proposes to show was 
the only valid election held in the Territory for that pur- 
pose. A. H. REEDER. 

Wasutneton Crry, February 12, 1856. 


Mr. FLORENCE. I move that the communi- 
cation just read be referred to the Committee of 
Elections and printed; and on that motion I call 
for the previous question. 

No objection being made, the paper was referred 
to the Committee of Elections, and ordered to 
be printed. 

Mr. BURLINGAME. I have a motion to 
make, to which I hope there will be no objection. 
It is, that Senate bill No. 72, authorizing the 
Seeretary of the Treasury to issue a register to 
the bark Monmouth, be taken from the table and 
put upon its passage. It is a bill which received 
a full consideration from the Committee on Com- 


merce in the Senate, and unanimously passed 
that body, 


Objection was made. 

Mr. HOUSTON. If the gentleman from Mas- 
sachusetts will allow the rule to be observed 
regularly, the bill which he desires to have taken 
up will probably be reached in half an hour from 
this time. Let the Speaker’s table be cleared. 


MESSAGE FROM THE SENATE. 
A message was received from the Senate, by 


Mr. FLORENCE. I think it hasbeen the prac- | 
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| Aspury Dickts, its Secretary, notifying the 
House that the Senate had passed a joint resolu- 
tion for the appointment of Regents to fill vacan- 
cies in the Board of Regents at the Smithsonian 
Institute. 
CONTESTED ELECTIONS—AGAIN. 


Mr. KNOX. [hold in my hand a memorial 
of W.B. Arcner, contesting the seat of the Hon. 
James C. Auten, a member from the seventh 
district of Illinois. I will not ask the petition to 
be read, but merely that it be referred to the Com- 
mittee of Elections, and ordered to be printed. 

There being no objection, it was so ordered. 

The evidence in the case of W. B. Arcuer, 
contesting the seat of Hon. James C. Auuen, of 
the seventh district of Illinois, was referred to the 
Committee of Elections. 

Mr. QUITMAN. I also ask to present the 
memorial of Micuet A. Orero, contesting the 
seat of the Hon. José Manvet Gatiecos, Dele- 
gate from the Territory of New Mexico. I will 
not ask for the reading of the petition, but ask 
that it be referred to the Committee of Elections, 
and ordered to be printed. 

There being no objection, it was so ordered. 

The evidence in the case of Mievet A. Orero, 
contesting the seat of José Manvet GaLiegos, 
was referred to the Committee of Elections. 

Mr. TAYLOR. I present the petition of At- 
BERT Fasre, contesting the seat now occupied in 
this House by the Hon. Georce Evstis, of Louis- 
liana. I ask that it be referred to the Committee 
of Elections, and ordered to be printed. 

There being no objection, it was so ordered. 


EXECUTIVE COMMUNICATIONS. 
The SPEAKER laid before the House the fol- 


lowing executive communications; which were 
severally read, and disposed of as indicated be- 
| low: 

A letter from the Secretary of State, transmit- 
ting a report of changes and modifications in the 
commercial systems of other nations, during the 
year ending September 30, 1855. 

Mr. FAULKNER. I move that the commu- 
nication and accompanying papers be referred. to 
the Committee on Commerce, and ordered to be 
printed, 

Mr. PENNINGTON. Imove its reference to 
the Committee on Foreign Affairs. 

Mr. HOUSTON. The subject has nothing at 
all to do with the Committee on Foreign Affairs. 

Mr. FAULKNER. I will state that this re- 
port, transmitted by the Secretary of State, has 
been prepared in pursuance of a resolution sub- 
mitted by me and adopted more than three years 
ago. The report, I learn, has been most elabo- 
rately prepared, and, to meet the necessary ex- 
penses of its preparation, an appropriation of 
$10,000 was made by Congress. It conveys in- 
formation of a most interesting character con- 
nected with our commercial relations with foreign 
countries, and presents a view of the tariff regu- 
lations of other nations as compared with our 
own. I ask its reference to the Committee on 
Commerce. 

Mr. PENNINGTON. I withdraw my motion 
to refer to the Committee on Foreign Affairs. 

Mr. H. MARSHALL. Itoccurs to my mind, 
thatif this communication is as the gentleman 
from New Jersey has suggested —one having ref- 
erence to consular charges—it should properly go 
to the Committee on Foreign Affairs. 

Mr. PENNINGTON. The gentleman mis- 
understood me. It has no reference to that sub- 

| ject, as | understand. 

Mr. BENSON. It relates exclusively to com- 
mercial affairs. 

Mr. MARSHALL. Then I have nothing to 
say. 

The communication was referred to the Com- 
mittee on Commerce, and ordered to be printed. 


A communication from the Secgetary of State, 
transmitting an abstract of the returns of Ameri- 
can seamen registered in the several ports of entry 
in the United States, during the year ending Sep- 


and ordered to be printed. 


| A communication from the State Department, 
| transmitting, in obedience to law, a statement of 

clerks employed in that Department, stating that 
| the services of clerks permanently employed 


tember 30, 1855; which was laid upon the table, | 
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under existing laws could not be dispensed with, 
without injury to the public interests; which was 
laid upon the table, and ordered to be printed. 


A communication from the Department of 

State, transmitting, in obedience to law, a state- 
ment showing the manner in which the contin- 
gent fund of the Department has been expended, 
so far as the disbursements have been made by 
the agent of the Department, during the fisca 
year ending the 30th of June, 1855; a statement 
of the balance of the appropriation remaining in 
the Treasury on the 30th of June, 1855, and in 
the hands of the disbursing agent; a precise and 
analytical statement of all moneys disbursed by 
the agent of the Department during the fiscal year 
ending the 30th ries 1855; astatement of dis- 
bursements from the fund for contingent expenses 
of foreign intercourse for the year ending Novem- 
ber 30, 1855; a statement of the contingent ex- 
venses of foreign intercourse from the 18th of 
Sai, 1854, to the 30th of June, 1855, other than 
those paid by the agent of the Department of 
State; and a statement of the contingent expenses 
of all the missions abroad from the 18th of July, 
1854, till the 30th of June, 1855, as stated by the 
Fifth Auditor; which was laid upon the table, and 
ordered to be printed. 


A communication from the Treasury Depart- 
ment, inclosing the report of Professor A. D. 
Bache, Superintendent of the Coast Survey, show- 

wrogress of that work during the year 
ending Nameuhes 18, 1855, with an accompany - 
ing map, prepared at the Coast Survey. Office. 

Mr. HAVEN moved that the communication 
be laid upon the table, and ordered to be printed, 
and that a thousand extra copies be printed, 

The latter motion goes to the Committee on 
Printing. 


Mr. BENSON. 


I desire tomove that the same 


| number of extra copies be printed as have been 


printed of this report in former years. 

Mr. HOUSTON. The Committee on Printing 
will provide for that. 

Mr. BENSON. The gentleman from New 
York has made the motion that a thousand extra 
copies be printed. | wish to move that the Com- 
mittee on Printing be instructed to inquire into 
the expediency of printing ten thousand extra 
copies. If I mistake not, that is the number 
which was printed last year. 

Mr. HOUSTON. Thatis a matter over which 
the Committee on Printing have entire jurisdic- 
tion. If they are instructed to inquire imto the 
expediency of printing one extra copy, they have 
itin their power to recommend any number they 
may see fit. I think the motion of the gentleman 
from Maine 1s unnecessary as an amendment to 
the motion of the gentleman from New York. 

The SPEAKER. The Chair will so decide. 
The question is upon the motion of the gentleman 
from New York, [Mr. Haven.] 

Mr. HOUSTON. His motion goes to the 
Committee on Printing under the law, without 
the action of the House. 

The communication was then laid on the table, 
and ordered to be printed. 

A communication from the Treasury Depart- 
ment, transmitting a detailed statement showing 
the sums credited and the amounts charged on 
account of the several trusts created under the 
various treaties between the United States and 
the Chickasaw tribe of Indians, during the year 
1855; and stating that no lands ceeded by them 
are reported to have been sold during said year; 
which was laid upon the table, and ordered to be 
printed. 

A communication from the Treasury Depart- 
ment, transmitting statements of accounts on the 
books of the Second, Third, and Fourth Auditors, 
and of the Register of the Treasury; which was 
laid upon the table, and ordered to be printed, 

A communication from the Treasury Depart- 
ment, transmitting the annual report of the See~ 
retary of the Treasury. 

Mr. COBB, of Georgia. I move that the report 
be laid upon the table and ordered to be printed, 
I also move that extra copies be printed; which 
motion, of course, will go to the Committee on 
Printing. 

Mr. HOUSTON. Do I understand that to be 
the annual report of the Secretary of the Treas- 
ury? 


The SPEAKER. It is. 
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Mr. HOUSTON. I desire to say—without 
attempting at this time any discussion of the sub- 
jects embraced in that report—that so far as the 
‘views of the Secretary of the Treasury in respect 
to modifications of the tariff of 1846 are concerned, 
1, as an individual member of the House, dissent 
from them; and intend, at some proper time, to 
place before the House my views upon that sub- 
ject [ regard his recommendations as in conflict 
with the principles of the act of 1846, and in con- 
flict with the principles of the Democratic party 
on that subject. The doctrines enunciated in 
this report are substantially the same as those of 


his report to the Thirty-Third Congress, and | 


which were so signally condemned and rejected 


by the Democracy of the House of Represent- | 


atives of that Congress. 

Mr. CAMPBELL, of Ohio. IT think the report 
should be referred to the Committee of Ways and 
Means. 

Mr. COBB. Very well; if the gentleman from 
Ohio desires that it shall go to the Committee of 
Ways and Means, I will withdraw my motion. 

Mr. CAMPBELL. I move, then, that the re- 
ort be referred to the Committee of Ways and 
Means and be printed, and also that the usual 
number of extra copics be printed; which latter 
motion will go to the Committee on Printing. 

Mr. FULLER, of Maine. I desire to make 
the motion, and have it go to the Committee on 
Printing, along with the motion of the gentleman 
from Ohio, that twenty thousand extra copies be 
printed. 

Mr. HOUSTON. What is the usual number 
ordered to be printed? I think, if I mistake not, 
we ordered ten thousand last year. 

The communication was then referred to the 
Committee of Ways and Means, and ordered to 
be printed. 

A communication from the Treasury Depart- 
ment, transmitting the annual report of the See- 
retary of the Treasury onthe finances; which was 
referred to the Committee of Ways and Means, 
and ordered to be printed. 


Also, a communication from the Secretary of 
the ‘Treasury, transmitting a letter from the Sec- 
ond Auditor, and copies of accounts of persons 
charged with the application of money and goods 
for the benefit of the Indians; which was referred 
to the Committee on Indian Affairs, and ordered 
to be printed. 


Also, the annual report of the Commissioner 
of Patents; which was ordered to lie upon the 
table and be printed. 

Mr. HAVEN. I move that one thousand extra 
copies be ordered to be printed. 

Under the rules, the motion to print extra copies 
went to the Committee on Printing. 


The SPEAKER laid before the House a com- 
munication from the Department of the Interior, 
transmitting, in compliance with the resolution 
of the House of Representatives of the 4th of 
August, 1854, a letter from the Commissoner of the 
General Land Office, relative to graduated lands; 
which was ordered to lie upon the table, and be 
printed, 

Also, a communication from the War Depart- 
ment, transmitting, in compliance with law, ab- 
stract returns of the militia of the States and ‘Ter- 
ritories, with their arms, accouterments, and 
ammunition, taken from the latest returns to the 
Department; which was ordered to lic upon the 
table, and be printed. 


Also, a communication transmitting, in pursu- 
ance of law, a statement of appropriations appli- 
cable to the service of that Department for 1854 
and 1855; which was ordered to lie upon the table, 
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statement of expenditures from appropriations 
for its contingencies during the fiseal year ending 
30th ef June, 1855; which was ordered to lie upon 
the table, and be printed. 

Also, a communication from the War Depart- 
ment, transmitting, for the use of members, two 
hundred and fifty copies of the Official Army 
Register for 1856; which was ordered to lie upon 
the table, and be printed. 

Also, a communication from the War Depart- 
ment, transmitting, in pursuance of law, a state- 
ment of expenses during the year 1555, from 
appropriations for contingent expenses of the 
military establishment; which was ordered to lie 
upon the table, and be printed. 


Also, a communication from the War Depart- 


ment, transmitting a transcript of the Official 
Army Register for the year ending 30th of June, 


1855, showing the entire amount for pay, rations, | 
servants, forage, &c., allowed each officer of the | 


Army; which was odered to lie upomthe table, 
and be printed. 


Also, a communication from the Secretary of | 


the Navy, transmitting three hundred copies of 
the Navy Register for the current year, for the use 
of the members of the House of Representatives; 


which was ordered to lie upon the table, and be | 


printed, 


Also, a communication from the Secretary of 
the Navy, transmitting a statement showing the 
names of the clerks and other persons employed 
in his department during the year 1855, or any 
part thereof, the time each was actually employed, 
the sum paid to each, and the residence of each 
at the time of appointment; which was ordered 
to lie upon the table, and be printed. 

Also, a communication from the Secretary of 
the Navy, transmitting a list of contracts for 
articles furnished to the department during the 
fiscal year ending June 30, 1855; which was 
ordered to lie upon the table, and be printed. 

Also, a communication from the Postmaster 
General, transmitting a detailed statement of the 
expenditure of the contingent fund of the Post 
Office Department for the fiscal year ending June 
30, 1855; which was ordered to lie upon the table, 
and be printed. . 


Also, a communication from the Postmaster 
General, transmitting a statement of the clerks 
and other persons employed in his department 
during the fiscal year ending June 30, 1855; 
which was ordered to lic upon the table, and be 
printed. 

Also, communications from John W. Forney, 
late Clerk of the House of Representatives, (dated 
February 4, 1856,) transmitting a list showing 
the names of the clerks and other persons em- 
ployed in his office, and a statement of the ex- 


' penditure of the contingent fund of the House; 
which were ordered to lie upon the table, and be | 


printed. 

Also a communication from Mr. Forney, 
(dated February 4, 1856,) transmitting a state- 
ment of reports of a private character, together 


with all the bills on the private Calendar or on | 


the Speaker’s table at the adjournment of Con- 


gress, with the accompanying papers which have | 


been referred to the Court of Claims under the 
resolution of the House of Representatives of 
the 3d of March last, and the acknowledgment 


| of the clerk of said court of their receipt. 


and be printed. || may hereaftet be looking after any of these 
claims shall be able to find what disposition has 


Also, a communication from the War Depart- 
nent, transmitting, in compliance with law, lists 
of clerks and others employed in that Department, | 
other than officers of the Army, during the year 
1855; which was ordered to lie upon the table, and | 
be printed, | 


Also, a communication from the War Depart- 


ment, showing what contracts have been made || 


under its authority during the year 1855; which | 

was referred to the Committee on Military Affairs, | 

and ordered to be printed. 
Also, a communication from the War Depart- 


ment, transmitting, in compliance with law, a 


ee 


| 
| 


| communication from the Secretary of the Terri- | 


Mr. HAVEN. What isthat? If it relates to 


the Court of Claims, | want to understand what | 


it is. 

Mr. JONES, of Tennessee. 
suggest the propriety of entering that report at 
length upon the Journal, so that any person who 


been made of them. 
Mr. HAVEN, What is the communication? 
Mr. JONES. It is a statement from the late 


| Clerk of all the private claims referred, under the 


resolution of the last Congress, to the Court of 
Claims. I move that the communication be en- 
tered at length upon the Journal, and also that 
it be printed. 
The motion was agreed to. 
THE TERRITORIES. 
The SPEAKER then laid before the House a 


I was about to | 


| 
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| tory of Minnesota, inclosing, for the use of the 


House, the Laws of that Territory, passed at the 
sixth session of her Legislature. 
Mr. H. MARSHALL. I move that the copy 
of the Laws of the Territory of Minnesot 
referred to the Committee on the Judiciary. 
The question was taken, and the motion was 
agreed to. 


A communication from the Secretary of the 


a be 


, Territory of Washington, transmitting therewith 


copies of the Laws of the first and second session 
of the Legislative Assembly of the Territory of 
Washington; which was referred to the Com- 
mittee on the Judiciary. 


Also, a communication from the Secretary of 
the Territory of Utah, transmitting therewith 
copies of the Laws of that Territory. 

‘he SPEAKER. If there isno dbjection, the 
will be referred to the Committee on the Judj- 
clary. 

Mr. GROW. [think it has been customary 
to refer these laws to the Committee on Territo- 
ries; and, if such has been the custom, I will move 
that they be so referred. 

Mr. H. MARSHALL. They have always 
been sent to the Committee on the Judiciary, * 

Mr.GROW. Lam informed by the gentleman 
who was chairman of the Committee on Terri- 
tories during the last Congress, that they were 
then referred to the Committee on Territories, 

Mr. HOUSTON. I do not think they were, 

Mr. GROW. Well, I will not persist in my 
motion if that is so, and am willing that the 
usual course should be pursued. 

The documents were then referred to the Com- 
mittee on the Judiciary. 

Mr. GROW. Are the communications all dis- 
posed of? 

The SPEAKER. I believe they are. 


THE PRESIDENT’S KANSAS MESSAGE. 

Mr. HOUSTON. Where is the message of 
the President of the United States in reference to 
the Territory of Kansas? I think that has not 
been disposed of. I move that it be taken up, 
and referred to the Committee of the Whole on 
the state of the Union, and be printed. 

Mr. GIDDINGS. I think the message should 
be referred to the Committee on Territories, as it 
is a document which relates entirely to Territo- 
ries. The message must be sabeekiean before 
any action can be had, and therefore should go 
to that committee. 

Mr. HOUSTON. If it is referred to the Com- 
mittee of the Whole on the state of the Union, 
it can be discussed there if gentlemen desire to 
discuss it; or, if they prefer, they can report a 
resolution to the House, recommending them to 
refer the different parts of the message to the 
committees to which they properly belong. I 
think the proper plan is to refer it to the Com- 
mittee of the Whole on the state of the Union. 

Mr. GIDDINGS. It is usual to refer these 
matters first to the committee which has charge 
of the subject-matter of the paper. That has 
been the practice for years, and I therefore hope 
the message will be referred to the Committee on 
Territories. 

The SPEAKER. The question is first upon 
the motion to refer to the Committee of the 
Whole on the state of the Union. 

The question was taken; and, on a division, 
there were—ayes 62, noes 71. 

Mr. STANTON. We cannot dispose of this 
matter without a vote by yeas and nays, and we 


may as well have them now as at any other 
time. 


Mr. HAVEN. What is the precise question? 

The SPEAKER. It is the motion to refer the 
message of the President of the United States in 
reference to Kansas to the Committee of the 
Whole on the state of the Union, , 

Mr. HAVEN. Let me say one word about 
that. The only object of sending this message 
to the Committee of the Whole is, that it may be 
discussed. As I understand it, the only request 
which the me makes of Congress is, that 
they should furnish means to pay for certain 
things which have been done, and are to be done, 


in that Territory. I think it contains a recommen- 
dation of that kind. Now, the Committee on 
Territories is not a proper committee to make 4 
pon that subject, and it ought 
hole on the state 


recommendation u 
to go tothe Committee of the 
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of the Union, where it can be discussed, or to 
the Committee of Ways and Means, where the 
recommendation of the message can be acted on. 

Mr. GROW. ‘The message throws out asug- 
stion as to what Congress shall do in reference 
+» the action of the people of Kansas in the form- 
ation of a State constitution; and at the end of 
the message an appropriation is asked for, if 
Congress shall choose to take action upon the 


ges 


message. | 
on Territories. 

Mr. STEPHENS. If the message is referred 
to the Committee of the Whole on the state of 
the Union, it can be discussed, and then such part 
of it as asks for an appropriation can be referred 
to the Committee of Ways and Means, and such 
art as refers to other matters can be referred to 
other appropriate committees. It should then be 
first referred to the Committee of the Whole on 
the state of the Union. 

Mr. DUNN. I am not at all certain to what 
committee that document should be referred, and 
in fact so much confusion has grown out of the 


poms of the Kansas-Nebraska act, it is pretty | 


sard to tell where anything relating to that sub- 
‘oct should be sent. 
Sen brought to this House informs us of some 
facts, to which it would be well for gentlemen to 
turn their attention int determining what shall be 
done with the document now under consideration. 

fore referring to those facts let me invite at- 


i) 


The subject belongs to the Committee | 


The message which has | 


tention to some provisions of the Kansas-Nebras- | 


ka bill. That part of the act which relates 
exclusively to Kansas referred, it is true, to the 
Governor of the Territory entirely the determin- 
ation of the time of the first meeting of the Legis- 
lative Assembly. It is probable that a careful 
examination of the question may show that his 
ower as to the place of meeting is qualified. 
‘he seat of government of Kansas Territory is 
temporarily fixed, by the act, at Fort Leavenworth. 
The act authorizing the calling of the first Legis!a- 
tive Assembly says that the Governor shall fix the 
time and place of the meeting of the first legisla- 
tive body; but as the seat of government is tem- 
porarily fixed at Fort Leavenworth, it occurs to 
me now, that this place to be designated by the 


Governor is to be understood as a place at Fort 


Leavenworth. The message of the President inti- 
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officers as were appointed by the General Gov- 
ernment in the first instance—entirely without in- 
ternal power to escape from this embarrassment? 
The question then is whether, if that is the pres- 
ent condition of things, and the true history of 
them, there will not have to be, in point of fact, 
a new act passed here for the reorganization of 
the Territory of Kansas? ; 

It appears to me, therefore, that this matter 
ought to go to the appropriate committee for set- 
tling these questions of law. They are grave dif- 
ficulties, and had better be gravely considered by 
a committee designated with reference to a pre- 
sumed legal ability. There are gentlemen of 
decided ability on that committee, and my im- 
— is, thet this matter should be investigated 
xy them. Whether these difficulties and objec- 
tions are real and valid, I will not now undertake 
to say; but I will say that they are of a very 
serious character, and ought to be well consid- 
ered before we proceed to final action. For, sir, 
if it be true that the change of forum or place for 
legislative deliberation in this instance, made all 
action void—as is perhaps the fact—then there 
is no power in this Territory for any legislation 
whatever, and we must commence anew. We 
must retrace our steps; and, in my judgment, 
that would be the best thing which could pos- 
sibly be done, for it would relieve us from embar- 
rassments of a very harassing and threatening 
character—from embarrassments which that mes- 
sage calls upon us to remove by force of arms, 
and arms against our own people—our own flesh 
and blood. Sir, I protest against the bayonet 
being presented at the breast of my brother, un- 
less in case of clear right and the highest neces- 
sity. I will resist such a resort to the end, ex- 
cept in just such a contingency, come from what 
quarter it may. Let us first be satisfied that there 
is a law to be enforced, and then we can consider 
the recommendation of the President. Squatter 
sovereignty is too vague a rule to shed blood 
upon. Let us have a law that has light in it to 
guide us in so solemn a proceeding. That law 
{ am ready to aid inexecuting, but the wild edicts 


| of tumultuous violence, never. 


mates such as the probable meaning of the act; || 


and from the little examination I have given the 
subject, the present inclination of my mind is that 
way; but the question is too important for hasty 
conclusions. 

Now, sir, having called attention to this point, 
I ask gentlemen to consider ancther thing. 
message informs us that Governor Reeder, in- 
stead of convening the first Legislative Assembly 
at Fort Leavenworth, called them together at Paw- 
nee City, and the Legislature, a few days after 


that meeting, adjourned to Shawnee Mission. The | 


Governor, when he was called upon to approve 


This | 


Mr. ORR. I think, Mr. Speaker, that the 
speech of the gentleman from Indiana [Mr. Dunn 
ought to satisfy the House that this message shoul! 
be referred to the Committee of the Whole on the 
state of the Union. There are various matters 
suggested in it—various recommendations con- 
tained in it. It is impossible that a reference to 
any one committee of the House could secure for 
these recommendations the proper consideration. 
Let the message be sent to the Committee of the 
Whole on the state of the Union; let it be dis- 


| cussed there. Let the views which the gentleman 


the acts passed by that Legislature at this new lo- || 
eation, objected, and said that their acts were void | 


beeause they had left the place or forum provided 
for by law. That, [ understand, is the substance 
of his objection. If that be true, then it may be 


equally true that whatever occurred at Pawnee | 


City was also void, as being at a forum unknown | 


to the law. The whole matter, therefore, would 
be void, if these objections obtain. Every step 


would be void after the election which took place | 


under the first proclamation of the Governor. 
That occurs to me now as the probable fact. At 
any rate, these points presenta difficulty sufficient 
to induce us to consider whether the message 
should not go to that committee to which appro- 
priately belongs the settling of legal questions— 
to the law committee of the House. 
Another difficulty may then arise. 
whether, inasmuch as the authorit 
ernor in relation to the election, and to the fixing 
of the time and place of the first meeting of the 
Legislature, was confined exclusively to the first 
legislative body, if it shall be found to be true, 
as I have suggested may be the case, that all 
action subsequent to that first election is utterly 
void, then can the Governor take any further 
steps in any way for legislation in the Territory ? 
Can any body do so but Congress? And is not 


It is this: 


the Territory somewhat in the condition of a_ 
protectorate, without any power of self-control || 

is under || 
other || that I wish now to make. 


in the smallest degree ? it not — 
the guidance of the Governor and suc 


of the Gov- | 


| 
iI 


from Indiana has hinted at this morning be elabo- 
rated fully. Let the other side of the question be 
heard. Let all the different views which may be 
oresented be submitted to the House. And then 
fod resolutions be offered referring the message 
appropriately to the various committees who 
should have charge of its several parts, and to 
whom they may be appropriately referred. 

Mr. DUNN. Will my friend from South Car- 


| olina indulge me? 


Mr. ORR. Certainly. 

Mr. DUNN. Many of us, and perhaps most 
of us, are deficient in the legal knowledge neces- 
sary to a thorough understanding of the subjects 
here. It is, therefore, in my judgment, important 
that these difficulties which I have suggested, 
lying at the very threshold of this matter as they 
aa: should be referred to, and be reported upon, 
by that committee which is organized on account 
of its presumed familiarity with great and diffi- 
cult legal questions—the Judiciary Committee. 
Let us have the declaration of that committee as 
to what is the state of things there; let us know 


! 
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Mr. ORR. If the Committee on the Judiciary 
should decide against the intimation which has 


| been thrown out by the gentleman from Indiana, 


I suspect that then the question would come into 
the House at such a late period that other recom- 
mendations would not be acted upon. Now,sir, 
all the committees might be acting on the mes- 
sage at the same time; and I submit, that even the 
Judiciary Committee, as well as the other com- 
mittees, will be in a condition, perhaps, to act 
more satisfactorily to themselves and to the House 
afterthe questions shall have undergone elaborate 
discussion here, in the Committee of the Whole 
on the state of the Union. I therefore hope, Mr. 
Speaker, that the motion to refer the message to 
the Committee of the Whole on the state of the 
Union will prevail; and when we get it there we 
can apportion it outas the recommendations of the 
Executive reguire, : 

Mr. PENNINGTON. [rise simply to call the 
attention of the House to the 95th rule, which 
seems to me to indicate the proper direction of this 
matter. That rule declares that it shall be the 
duty of the Committee on Territories to examine 
into the legislative, civil, and criminal proceed- 


| ings of the Territories, and to devise and report 


| of residents and 





|if there is a law in Kansas to resist, and is that | 


law resisted. 
law committee, then let the matter go to the Com- 


| mittee of the Whole, when we will be sono 


to understand the matter thoroughly by the lights 


| furnished by the Judiciary Committee. We will 
|| be prepared, by the lights thus furnished, to act 
/understandingly; and readily, no doubt, give all 


needful aid to the Executive. We will know what 
the law is, according to their judgment; and we 
will have opportunities for examining the author- 
ities which they may cite. That suggestionis all 


If this is found to be true by our | 





| . . 
to the House such means as in their opinion may 


be necessary to secure the rights and privilegés 
non-residents. Now, sir, can 
there be a clearer definition of the duty of a com- 
mittee, or can there be a clearer direction as to 
the course which this message ought to take ? 

Mr. HOUSTON. There is nothing more usual 
than for messages to take the course proposed for 
the message now-under discussion. Messages 
which come to the House of Representatives em- 
bracing various subjects necessarily go to the 
Committee of the Whole on the state of the 
Union, for the reason that there they may not 
only be discussed more fully and at greater length, 
without the restrictions of the rules of the House, 
than they can be discussed in the House, but also 
because they can be parceled out, and each com- 
mittee may thus obtain the portion to which it is 
entitled. 

Now, in reply to my friend from Indiana, [Mr 
Dunn,| the view presented by him is a very 
strong one in support of the argument I have 
endeavored to present. Ifthe legislation of Kansas 
is, as has been suggested, defective, that branch 
of the message ought to go to the Judiciary Com- 
mittee; they should take charge of it. But, 
then, there are other parts which contain matters 
that pertain to the legitimate jurisdiction of the 
Committee on Territories. If legislation is to 
arise out of that part of it, the subject should be 
referred to the Committee on Territories for its 
action. Then, sir, there is a portion which evi- 
dently comes within the province of the Com- 
mittee of Ways and Means, and which evidently 
must go there for action. That portion which 
asks appropriations must go to the Committee 
of Ways and Means. 

Again: | believe there is a portion of the mes- 
sage which relates to the use of the military of 
the country. That subject would have to go to 


| the Committee on Military Affairs, if any legis- 


lation in regard to it be necessary. So that this 
message is precisely like the report of the See- 
retary of War, for instance, which goes to the 
Committee of the Whole on the state of the 
Union, as one of the documents accompanying 
the President’s message. When it gets there, it 
is apportioned out among the committees to which 
it appropriately belongs; so much of it as relates 
to military affairs, to the Committee on Militar 
Affairs; so much.as refers to the Territory itself, 
to the Committee on Territories, &c. 

Mr. DUNN. Will my friend allow me to in- 
terrupt him for one moment? The difficulty is 
here: That message calls upon Congress to put 
in the power of the President the Army of the 
United States, to enforce certain laws and regula- 
tions of what purports to be the Territorial Legis- 
lature of Kansas. Now, sir, the message also 
discloses, along with that recommendation, a 
matter to which I have already alluded, in rela- 
tion to a change of forum. Well, sir, if it be 
decided that this change of forum has the effect 
to render these laws nugatory, then are we to be 
called upon to enforce laws that are nugatory 
with all the military force of the Government? 
That is the point. 

And if the gentleman will allow me one single 
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further suggestion, { will say, that it is necessary 


to ascertain, in the first instance, what isthe legal 
effect of that change of forum... If it be ascer- 
tained that the legal effectis to render all the legis- 
lation passed by that Legislature null and void, 
then we are not called on—I imagine no one 
will pretend that we are called on—to place the 
Army of the United States in the power of the 
President, toenforce resolves and enactments that 


have no binding force upon the citizens of the | 


Territory. Itis, therefore, for the Committee on 


the Judiciary to inquire what is the effect of this 
change of forum, before any action can be prop- 


erly taken by the House or the Committee of the 
Whole. Hence, Tsay, the message should go to 
the Judiciary Committee first. It is not only 
right in principle, but proper in economy, in the 
transaction of business. For if it be found that 





there is no law to enforce there by the sword, we | 
have neither time nor labor thrown away in get- | 


ting asword. That time and labor will be better 
spent in healing existing wounds and restoring 
that peace and love which should bless and warm 
our national brotherhood. 


Do not get a sword | 


upon any light pretense—any doubtful right or | 


necessity. 


heal. 


Mr. HOUSTON. The gentleman from Indi- | 


ana has much more clearly demonstrated the | 


propriety of the course | have proposed, than I 
should have been able to do myself. Ido not 
propose, by the course T have indicated, that the 
military power of the country should be used in 
Kansas or anywhere else. I leave all questions 
arising out of the message to be determined at 
the proper time and in the proper way. I merely 
peppoee, for the present, that this message should, 
ike all other messages of a like character, be 
referred tothe Committee of the Whole on the state 
of the Union where its parts can be separated, 
and each referred to the committee which appro- 
wriately has jurisdiction over it. My friend from 
fidiana will not, of course, say that the Com- 
mittee on the Judiciary has jurisdiction over the 
entire message, nor will the gentleman from Penn- 
sylvania {Mr. Grow] contend that the Committee 
on Territories has jurisdiction over every part of 
it. No one of the ordinary standing committees 
of the House can appropriately take charge of the 
whole document, Te Committee of the Whole 
on the state of the Union is the proper committee, 
and the only one to which such messages should 
be committed, 

The gentleman from Indiana [Mr. Duny] says, 


that the laws of the Territory of Kansas for cer- | 
tain reasons may be decided to be nugatory—of 


no force; and that, therefore, the message ought 
to go to the Committee on the Judiciary. If the 
point alluded to by him should arise, that much 
of the message should probably go to that com- 
mittee, 
Committee of the Whole on the state of the Union, 
where all of these different propositions can be 


brought up, and, after full and free discussion, it | 


can be pareeled out among the standing commit- 
tees of the House—to the Committee on the Ju- 
diciary so much of it as comes within the juris- 
diction of that committee, and to other committees 
such portions as belong to them. 

Now, sir, | repeat, that there is no one of the 
standing committees of this body that can prop- 
erly have charge of this entire message; and there 
is no rule by which a standing comnaittee can dis- 
tribute the message among the other committees 
of the House. 
bution is in the Committee of the Whole on the 
state of the Union. I am surprised that the gen- 
tleman from New Jersey [Mr. Prennincron} 
should se construe the 95th rule of the House as 
to place this whole document within the control 
of the Committee on Territories. There are 
propositions in it on which that committee can- 
not possibly take action. 

My object is, that it shall go the Committee of 
the Whale on the state of the Union, where it 
will be open to free discussion. After that shall 
have been done, a resolution may be adopted 
there, referring a certain part of it to this commit- 
tee, another part to that committee, and so place 
all the different subjects embraced in it under the 
control of the standing committees to which they 
belong. That resolution will be reported to the 
House, and, if approved by it, the President’s 


First, however, let the message go to the | 


The proper place for such distri- | 


If you do it, its very gleam, in this | 
land, may inflict wounds which God alone can | 





| 


Territories; and as a member of that committee, 








message will in that way be parceled out among | 
the committees of the House. 

Sir, I desire to accomplish nothing that I do | 
not believe the rules of the House require. I do 
not wish to deprive committees of any control 
or influence in legislation that legitimately belong 
to them; but I do not believe that the Committee 
on the Judiciary ought to have charge of the mes- 
sage, though it may be entitled to a part of it; 
I do not believe the Committee on Territories 
entitled to the whole, though [ have no doubt it 
will be entitled to a portion; and the Committee 
of Ways and Means certainly are entitled to a 
portion of it. Then, let it go to the Committee 
of the Whole on the state of the Union, where the 
rules of the House properly require it to be sent— 
where it ean be parceled out and justice be done. 

Mr. GROW. The argument of the gentleman 
from Alabama [Mr. Houston] would apply to 
an ordinary annual message of the President, or 
to a message containing a variety of subjects. 
The proper reference of such a message would 
be to the Committee of the Whole on the state 
of the Union. But this is not an ordinary mes- 
sage. It contains but one subject, and that relates 
to the Territory of Kansas. It should not, there- 
fore, be classed among the ordinary messages 
of the President, relating to a variety of subjects, 
But as it contains but one subject, and that re- 
lating to the Territory of Kansas only, it should 
go, of course, to the Committee on Territories, 
under the rule of the House, which requires that 
committee to devise and report such means as 
in their opinion may be necessary to secure the 
civil and political rights of the citizens of the 
Territories. 

A portion of the citizens of Kansas complain 
that their rights have been trampled upon; and 
the President informs us in this message that the 
civil and political rights of the citizens of that 


| Territory are not fully secured, or at least that 


there are some disturbances there that may re- 
quire action on the part of the Federal Govern- 
ment. This is the information before us; and to 


| inquire into and ascertain what those disturbances 


are is the proper business of the Committee on 
‘Territories, under the rules of the House. It is 
the duty of that committee to ‘‘examine into the 
legislative, civil, and criminal proceedings of the 
Territories, and to devise and report to the House 
such means as, in their opinion, may be neces- 
sary to secure the rights of the citizen.’’ Then 
the argument of the gentleman from Alabama 
fails not only from the fact that the message 
relates to one subject only 

Mr. HOUSTON. If the gentleman thinks the 
message relates only to one subject, he has not 
read it; that is all. 

Mr. GROW. I say the argument of the gen- 
tleman from Alabama fails, not only from that 
fact, but also from the fact that the only subject 
contained in the message is one over which the 
Committee on Territories has exclusive control, 
under the rules of the House. 

Mr. COBB, of Alabama. Oh, let the message 
go to the Committee of the Whole, where we can 
debate it. 

Mr. GROW. The gentleman certainly does | 
not suppose that the Committee on Territories | 
will smother debate in reference to the subject of 
this message ? 

Mr. COBB. Certainly not. 
to the Committee of the Whole on the state of 
the Union, where it may properly be debated. 

Mr.GROW. The committee will examine the | 
subject, and report to the House such action as 
they think proper to recommend. The subject | 
will then be regularly before the House, and will | 
be open to debate. I have stated the reasons why | 
in my opinion this message, under the rules of | 
the Flouse, clearly belongs to the Committee on 





I simply ask that communications from the exec- 
utive department which, according to the rules 
and universal practice of the House, belong to that | 
committee, shall take their usual reference. 

Mr. RICHARDSON. Mr. Speaker, the rule | 


_ which was read by the gentleman from Pennsyl- | 


vania, [Mr. Grow,] if it confers jurisdiction at | 


all, certainly confers it upon the Committee on | 
Territories; and if the jurisdiction of that com- || 


mittee is as broad and as large as he seems to_ 


think it, then the reference can give it no control | 


But only let it go || 
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a 
not risen, however, for the purpose of diseussin 
this question. I wish only to say a word in rep] 
to some remarks which fell from my friend from 
Indiana, (Mr. Dunwn.] I know, sir, it is the 


| practice in this day, whatever occurs in the Tor. 


ritory of Kansas, to publish it to the world as 
something which has never occurred before; ang 
the point is made by the gentleman from Indiana 
on that Territory, in reference to her laws, that 
the Legislature was held ata point where it had 
no right to be held; and that, in consequence, he 
doubts whether laws passed under the circum. 
stances are binding—whether they are not null 
and void. I mightrefer him—I will refer him—to 
the settlement of a similar question in Oregop 
Territory. A precisely similar point arose in that 
Territory, and was settled by Congress almost 
unanimously—no one doubting that the laws were 
not binding. ‘The Legislature transferred the seat 
of government from Oregon City—the point fixed 
by the organic law—to Portland, a point selected 
by themselves; and in that case Congress did 
nothing more nor less than ratify what they had 
done at the new seat of Government. The cage 
to which the gentleman refers is not as strong as 


this case of Oregon. 


that I 


What are the facts in the history’of the legis- 
lation in reference to the seat of government in 


_ Kansas Territory? The organic law temporarily 


fixed itat Fort Leavenworth. Before the election 
of the Legislature, Congress, by an act passed 
appropriating money to build a capitol, conferred 
power on thent to locate the seat of government. 
Notwithstanding this, the gentleman from Indiana 
doubts whether laws made by the Legislature at 
the place fixed upon by them for the seat of goy- 
ernment, under the power conferred in an appro- 
priation bill passed by Congress, is binding or 
not! 

I only refer to this, Mr. Speaker, for the reason 
0 not wish the gentleman’s remark to go 
to the country without the explanation which | 
have submitted. I have no doubt, if 1 were to 
turn back, that I could find numerous cases of a 
like character, where similar points were, in like 
manner, settled by Congress. I have not had 
the opportunity nor time to do so. 

Mr. DUNN. I did not intend to assert that 
the difficulties which | suggested ought to, or do, 
control the ultimate determination of this ques- 
tion of our final duty; but they are difficulties 
which occur to my mind at this time, and I think 
they are matters eae pet for that committee, 
whose duty it is to say what are the legal effects 
of the irregularities referred to. 

The circumstance of Congress acquiescing in 
what may have taken place in Oregon Terri- 
tory, does not determine what is the law of the 
ease; Congress may acquiesce in what is against 
law. The gentleman will recognize the principle, 
that if the law fixes a place for holding a court, 
and the judge and officers of that court go to 
another place, the proceedings at the other place 
are entirely void. The forum fixed must be 
adhered to by courts. If the rule is different in 
regard to legislative bodies, I am not aware of it. 
But I have not been able to examine these ques- 
tions enough to venture the expression of any 
settled opinion; I only meant to suggest what 
occurred to me as difficulties deserving of serious 
consideration. 


Mr. RICHARDSON. I willdiscuss the ques- 


tion with the gentleman from Indiana at another 


time. I understood him at first as I understand 
him now—that he was not satisfied whether the 


laws of Kansas were, or not, void in consequence 


of the circumstances under which they were 
enacted. He gave no opinion on the point. The 
point I made is, that what the Legislature of Kan- 
sas did out of the power conferred by Congress is 
legal and of binding effect. 

r. GIDDINGS. . Mr. Speaker, I regret that 
points so important have been precipitated on a 
motion of reference. I wish to say to the House, 
that, in my opinion, the question now before it is 
one of the most solenin and interesting that will 
come before Congress at-its present session. We 
all know the condition of Kansas; we all know the 
pee which have been respectively assumed 

y the President of the United States and a por- 
tion of the population of that Territory. Without 
entering into detail, as has been done by the gen- 
tleman from Illinois and the gentleman from Indi- 


over the subject which it has notalready. I have || ana, I will barely say, that there are certain great 
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rules of proceeding which have ever obtained in 
this body. It is the custon to refer the President’s 
annual message, which takes a general view of all 
our relations, both foreign and domestic, to the 
Committee of the*Whole on the state ofthe Union, 
in order that it may be cy apportioned to 
the other committees of the Louse. 

But, | come to & point to which I ask the atten- 
tion of the gentleman from Alabama—that in the 
former practice of this Government we have 
never referred a special message of the President 
to the Committee of the Whole ; that where a 
message comes in in regard to the Navy, it goes 
to the Committee on Naval Affairs; one in refer- 
ence to the Army, to the Committee on Military 
Affairs; and one in regard to the judiciary of the 
Union, to the Committee on the Judiciary. And all 
questions touching the Territories have ever been, 
if [am not mistaken—and I ask that gentleman, 
if lam, out of his experience, to correct me—sent 
to the Committee on Territories. Special mes- 
sages relating to the Territories of the United 
States have never been sent, as is the case with the 
annual message, to the Committee of the Whole 
on the state of the Union. I may be in error; I 
never like’to assert anything strongly; and if Iam 
wrong, | ask gentlemen to correct me. 

Mr. JONES, of Tennessee. If I am not mis- 
taken the special message of President Polk, sent 
to Congress about the close of the session of 
1846, and which asked for an appropriation of 
$3,000,000, to be used in the recess of Congress 
for the purpose of negotiating a peace with Mex- 
ico, was referred to the Committee of the Whole 
on the state of the Union; and in that committee 
was originated the three million bill, to which 
David Wilmot offered his celebrated proviso, and 
by which he aequired so much notoriety in the 
country. Such is my recollection of the fact. 

Mr. FULLER, of Maine. General Taylor’s 
message on California was referred to the. Com- 
mittee of the Whole on the state of the Union. 

Mr. GIDDINGS. The bill referred to by the 
gentleman from Tennessee was an appropriation 
bill; and under the rules necessarily went to the 
Committee of the Whole on the state of the 
Union. It had reference to the appropriation of 
63,000,000, which could not have been obtained 
from the Treasury in any other way than through 
the Committee of the Whole on the state of the 
Union. ’ 

But the question I propound to the gentleman 
from Alabama, [Mr. Hovsrown,] or to any other 
member of experience here, is, whether a special 
message on the Territories—touching the rights 
of the people of the 'Territories—was ever com- 
mitted to the Committee of the Whole on the 
state of the Union, prior to reference to the Ter- 
ritorial Committee, or an attempt made so to 
dispose of it, before this time ? 

Mr. H. MARSHALL. Is it not within the 
recollection of the gentleman from Ohio that Mr. 
Fillmore’s message in regard to the Territory 
of New Mexico, and the disputed Texas boundary 
line, went to the Committee of the Whole on the 
state of the Union, and was thero discussed ? 

Mr. GIDDINGS. Not until it had been re- 
ported on by the Committee on Territories. 

Mr. MARSHALL. It had not been reported 
on at all. It was referred directly to the Com- 
mittee of the Whole on the state of the Union, 
according to my recollection. 

Mr. GIDDINGS. I do not say, positively, 
that an instance never did occur of this descrip- 
tion, but I can say, most distinctly, that I have 
no recollection of such an instance. 

And now, sir, I call on gentlemen to mark that 
here is an attempt to orocrastinate this important 
question, because, if this message goes to the 
Committee of the Whole on the state of the Union, 
there it will sleep—there it will rest—how long no 
man can tell. 
sas are dying by the bayonet, and being butchered 
by our troops, here we are delaying business and 
procrastinating legislation by committing this 
message to the Committee of the Whole, where it 
will sleep the sleep of death. 

Now, my friends—for I regard all of you as 
friends of humanity—if we have feelings of hu- 
manity, let us legislate at the first possible moment 
to avert the dangers which now threaten this 
country and the people of that Territory. Let 


Vhile our fellow-citizens in Kan- | 
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it go to the Committee on Territories in accord- 
ance with the rules of the House, and let them 
report upon it. It will then go before the Com- 
mittee of the Whole on the state of the Union, 
and can be discussed, which gentlemen desire. 
But if you kend it to the Committee of the Whole 
on the state of the Union now, it must be dis- 
cussed there, then referred to the Committee on 
Territories and reported on, and then again com- 
mitted to the Committee of the Whole on the state 
of the Union, and again discussed there. This 
shows the impropriety of the motion of the gen- 
tleman. I hope and trust that the message will 
be referred to the Committee on Territories. 

Mr. GREENWOOD. I do not rise for the 
purpose of addressing the House upon this sub- 
ject, but simply to take such steps as will bring 
the House to a vote directly on the proposition to 
refer this message. 
to speak, I will ask for the previous question. 

Mr. H. MARSHALL. hope the gentleman 
will withdraw the call for a moment. 

Mr.GREENWOOD. Will the gentleman re- 
new it? 

Mr. MARSHALL. 

Mr. GREENWOOD. Then I withdraw it. 

Mr.MARSHALL. Ieall the attention of the 
House and of the gentleman from Ohio { Mr. Gip- 
pDinGs] to the Journal of August 6, 1850: 


*'The Speaker, by unanimous consent, laid before the 
House a message ; which was read, and is as follows.” 


I will. 


This was Mr. Fillmore’s message, calling upon 
Congress to act so as to prevent a collision be- 
tween New Mexico and Texas, and in which he 
declared the Executive obligation to maintain the 
law, and presented just such a case as President 
Pierce presents in the message now before us. 


| As soon as that message was read, ** Mr. Bayty 


moved that the message and accompanying doc- 
uments be committed to the Committee of the 
Whole on the state of the Union,’’ and ‘*it was so 


| ordered.”’ 


| 


| 
| 


| 
| 


Mr. STEPHENS. Were not the yeas and 
nays taken on the motion? 

Mr. MARSHALL. Yes; and I call the atten- 
tion of the gentleman from Ohio to the fact that 
his own name is recorded in favor of referring the 
message to the Committee of the Whole on the 
state of the Union. [Laughter.] 

Mr. GIDDINGS. The gentleman will recollee 
that [ stated distinctly just now that I did not 
remember such an instance—not that there was 
no such instance. 

Mr. MARSHALL. I find I was in error, and 
take back the statement. The gentleman voted 
merely in favor of ordering the main question to 
be put. There was no divisien, it appears, on 
the motion to refer. 

Mr. GIDDINGS. I thought not; it was re- 
ferred by general consent. 

Mr. MARSHALL. * The main question was 
ordered to be put, and the question being put 
upon the motion, it was agreed to.’’ That is 
what the Journal states. 

The proceedings in relation to the message of 
General Taylor are also before me, and that took 
exactly the same direction. I will not, however, 
trespass further upon the time of the House. 

Mr. GIDDINGS. I wish to inquire whether 
there was any discussion or objection on that 
occasion sr 

Mr. MARSHALL. Yes; the Journal shows 
that ‘after debate, the previous question was 
called.’” 1 now renew the call for the previous 
question. 


Mr. STANTON. What would be the effect 


| of the previous question ? 


The SPEAKER. 
to a direct vote. 
Mr. STANTON. Would it not cut off the 


It would bring the House 


| Motion to commit? 


Several Mempers. No, no. 
The SPEAKER. The motion to refer is the 


| main question before the House. The first ques- 


\| 


tion is on the motion to refer to the Committee 
of the Whole on the state of the Union. 

The previous question was seconded. 

Mr. DUNN. I am inquired of whether my 
motion to refer to the Committee on the Judiciar 


| is understood as being now before the House. It 


this message go where the ordinary practice of | 


the House has ever sent similar documents. 


was made. 
The SPEAKER. The first question, under 


the rules of the House, is on the motion to refer 


Let |\ to the Committee of.the Whole on the state of 


If no other gentleman desiress 
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the Union, and, if that fails, then upon the motion 
to refer to the Committee on Territories. 


Mr. DUNN. Well. isthe proposition to refer 


to the Committee on the Judiciary before the 
House at all? 


The SPEAKER. The Chair did not under- 


stand the gentleman as making that motion. 


Mr. DUNN. I intended to be so understood. 
The SPEAKER. The motion can be enter- 


tained, if there be no objection, if the other mo- 
tions shall be negatived, 


Mr. DUNN. But the call for the previous 


question now cuts off the motion, 


The SPEAKER. 


Yes, but it can be entertained 


by general consent, if the previous motions are 


negatived, 

Mr. GROW. I object. 

1 DE AE ' “as ; . 

The SPEAKER. ‘The Chair certainly did not 
understand the gentleman from Indiana as sub- 
mitting a motion to refer the message to the Com- 
mittee on the Judiciary. 

The main question was then ordered to be put, 
being upon the motion to refer the President’s 
message relative to the Territory of Kansas to 
the Committee of the Whole on the state of the 
Union. 

Mr. GREENWOOD. 
nays. 

The yeas and nays were ordered, 

The question was then taken; and it was de- 
cided in the affirmative—yeas 86, nays 83; as fol- 
lows: 

YEAS—Messrs. Aiken, Allen, Barksdale, Hendley 8. 
Bennett, Bocock, Bowie, Boyce, Branch, Brooks, Broom, 
Burnett, Cadwalader, John P. Campbell, Carlile, Caruthers, 
Clingman, Williamson R. W. Cobb, Cox, Craige, Crawford, 
Cullen, Davidson, Dowdell, Edmundson, Elliott, English, 
Etheridge, Eustis, Evans, Faulkner, Florence, Foster, 
Thomas J. D. Fuller, Goode, Greenwood, Augustus Hall, 
Sampson W. Harris, Thomas L. Harris, Haven, Houston, 
Jewett, George W. Jones, Keitt, Kennett, Kidwell, Letcher, 
Lindiey, Lumpkin, Alexander K. Marshall, Humphrey 
Marshall, Samuel S. Marshall, MeMullin, Smith Miller, 
Millson, Mordecai Oliver, Orr, Paine, Porter, Powell, Pur- 
year, Quitman, Reade, Ready, Rivers, Ruffin, Rust, San- 
didge, Savage, Seward, Shorter, William Smith, William 
R. Smith, Stephens, Stewart, Swope, Taylor, Underwood, 
Vail, Valk, Walker, Watkins, Williams, Winslow, Daniel 
B. Wright, John V. Wright, and Zollicotfer—as6. 

NAYS—Messrs. Barbour, Henry Bennett, Benson, Bil- 
linghurst, Bingham, Bliss, Bradshaw, Brenton, Buffinton, 
Burlingame, James H. Campbell, Lewis D. Campbell, 
Clawson, Colfax, Comins, Covode, Cragin, Cumback, 
Damrell, Dean, Dick, Dickson, Dodd, Dunn, Durfee, 
Edwards, Flagler, Galloway, Giddings, Granger, Grow, 
Robert B. Hall, Harlan, Harrison, Hickman, Holloway, 
Thomas R. Horton, Howard, Hughston, Kelsey, Knapp, 
Knowlton, Knox, Leiter, Mace. Matteson, Meacham, 
Killian Miller, Morgan, Morrill, Mott, Murray, Nichols, 
Norton, Parker, Pearce, Pennington, Perry, Pike, Pringle, 
Ritchie, Robbins, Robison, Sabin, Sapp, Scott, Sherman, 
Simmons, Stanton, Stranahan, Tappan, Thorington, Thurs- 
ton, Todd, Wade, Wakeman, Walbridge, Waldron, Ellihu 
B. Washburne, Israel Washburn, Watson, Welch, and 
W oodruff—83. 


So the message was referred to the Committee 
of the Whole on the state of the Union. 
Pending the call of the roll, 


Mr. TRIPPE stated that he had paired off 


I demand thé yeas and 


with Mr. Kine. 


Mr. CAMPBELL, of Pennsylvania, stated 
that his colleague, Mr. Auutson, had paired off 
for two weeks with Mr. McQueen. 

LAWS OF THE TERRITORIES—AGAIN. 


Mr. GROW. I now move to reconsider the 
vote by which the laws of the Territories of 
Utah, Minnesota, and Washington were referred 
to the Committee on the Judiciary. I yielded my 
motion to refer them to the Committee on Ter- 
ritoriés on the assertion of the gentleman from 


Kentucky, (Mr. H. Marswa t,} that it had been 


_ the uniform practice to send those documents to 


the Committee on the Judiciary. Since that time, 
I have ascertained that they have usually been 
referred to the Committee on Territories. I there- 
fore move to reconsider the vote by which they 
were referred, in order to give them the usual 
direction. 

Mr. WALKER. I move to lay the motion on 
the table; and upon that I demand the yeas and 
nays. 

Mr. H. MARSHALL. Will the gentleman 


withdraw his motion in order to give me an op- 


| portunity to make a remark? 


Mr. WALKER. Certainly. 

Mr. MARSHALL. I will state to the House 
that, when I was in Congress before, the laws of 
the Territories transmitted to Congress were re- 
ferred to the Committee on the Judiciary; and I 
ask the gentleman from Vermont [Mr. Meacuam] 
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who has since that time served upon that com- 
mittee, if the laws of the Territories have not been 
so referred since L was lastin Congress? I under- 
stand him to say such a reference has been made. 
I understand from the gentleman from Illinois, 
{ Mr. Rreuarpson,) who is an old member of the 
Committee on Territories, that they have also 
been referred to the Committee on Territories. 
So it seems thata reference has been made to both 
of those committees. J] know the fact that they 
were referred to the Committee on the Judiciary 
while I was upon that committee; and it seems to 
me that is the right reference. What has the 
Committee on Territories to do with the laws of 
the ‘Territories ? 

The territorial laws are sent here in order that 
we may ascertain whether the Constitution has 
been violated by the 'l'erritorial Legislature. All 
that the Judiciary Committee has to do, is so 
ascertain that fact, and if they find that the Con- 
situation has not been violated, they have noth- 
ing more to do with the laws. Now what does 
the Committee on Territories want to do with 
them? What will they do with them if they 
have them? Do they want to ascertain whether 
the Constitution has been violated by the Legis- 
lative Assembly? Of course, I, as a member of 
the Committee on the Judiciary, do not want the 
reference to that committee. Certainly, Ido not 
want to burden myself with any unnecessary 
business; but it seems to me that it is proper to 
refer those documents to the Committee on the 
Judiciary, as it is consistent with the object for 
which a reference is to be made. I renew the 
motion to lay upon the table. 

Mr. GROW. Will the gentleman withdraw 
the motion for a moment? 

Mr. MARSHALL. 1 will, if the gentleman 
will renew it. 

Mr. GROW. I will renewit. Certainly, the 
Committee on Territories are not over anxious, 
from any desire for labor, to have these laws re- 
ferred to them. 


I am not, of course, any more | 


anxious than the gentleman from Kentucky for , 


labor unnecessarily imposed; but it having been || 
the practice of the House to refer the laws of all || 


these Territories to the Committee on Territories, 


I, as chairman of that committee, ask that they | 


shall now take their usual direction. I have no 
other reason. The former chairman of the Com- 
mittee on Territories, the gentleman from IHllinois, 
| Mr. Ricmanpson,] assured me that for the last 
six years those laws have been referred to the 
Committee on Territories. The Journal of the 
House shows that, during the last Congress, the 
territorial laws of Oregon, New Mexico, and 
Utah, were referred to the Committee on ‘Terri- 
tories. Back of that time, I have not examined 
the Journal. I sumply now ask that the usual 
referenee be made of these laws, and for the rea- 
son that, under the rules of the House, the Com- 
mittee on Territories are charged with the duty 
of “examining into the legislative, civil, and 
criminal proceedings of the Territories, and to 
devise and report to the ELouse such means as, 
in their opinion, may be necessary to secure the 
rights a privileges of residents and non-resi- 
dents."’ Howare we to perform that duty, unless 
the legislative proceedings of the ‘Territories are 
referred to them? I ask that they may be so 
referred, in order that we may be enabled to dis- 
charge the duties imposed upon us by the rules 
of the House. 

Mr. MILLSON, I rise for the purpose of 
calling the attention of my friend from Kentucky 
|Mr. H. Mansmaui] to a remark he just now 
made. Tunderstood him to say, that the only 
object of the reference of the territorial laws to 
any committee was, to ascertain whether they 
were in violation of the Constitution. Now, | 
must confess my surprise at the declaration of the 
gentleman from Kentucky, who, I think, some 
two or three weeks ago, announced a very sound 
and wholesome doctrine upon this subject, when 
he declared that the Territorial Legislatures pos- 
sessed no power but that which was delegated to 
them by Congress. 

The object, then, of the reference of territorial 
laws to Congress is not simply to inquire whether 
there is anything in them violative of the Consti- 


tution, but it is that Congress may eXpress its ,| 


general approbation or disapprobation of the law, 
whether ne gropnd of its opinion be founded on 
constitutional or any other objection. And the 


gentleman from Kentucky will find, if he looks 
back at the past legislation of Congress, that many 
territorial laws have been disapproved and an- 
nulled by Congress to which there was no con- 
sututional objection. 

I did not rise to express my disseft from the 
doctrines expressed by the gentleman from Ken- 
tucky, because, with him, I utterly repudiate this 
new, and I am sorry to say it is becoming a fash- 
ionable, doctrine of squatter, popular, or territo- 
rial sovereignty. 

Mr. Hl. MARSHALL. Well, I modify the 
language which I used in my speech, so as to 
say that these territorial laws are submitted for 
the approval of Congress not merely for decision 
as to side coustitutionality. 

Mr. MILLSON: I was satisfied that the gen- 
tleman from Kentucky only needed to have his 

attention called to his loose phraseology to induce 
him to correct it. As to the reference of these 
bills, f confess that I have no particular choice 
between the Territorial Committee and the Ju- 
diciary Committee. I think it is competent for 
the Ilouse to refer the laws of the Territories to 
either, 

Mr. GROW addressed the Chair. 

Mr. CRAWFORD. Will the gentleman from 
Pennsylvania allow me to ask the gentleman from 

| Virginia [Mr. Mitison] one question? 

Mr. GROW. Certainly. 

Mr. CRAWFORD. I desire to ask the gen- 


whether he understands the question of popular 
sovereignty to admit the right of the Territorial 
Legislature to pass laws prohibiting slavery in 
the ‘Territory ? 

Mr. GROW, (interrupting.) I cannot yield the 
floor for the opening of that kind of discussion. 
That inquiry would be proper, Mr. Speaker, 

| when this discussion opens upon that subject, 
but it has nothing whatever to do with this refer- 
ence; and the territorial laws which were referred 
this morning only embrace Utah, Minnesota, and 


Mittson] made the point that I intended to make 
in reply to the argument of the gentleman from 
Kentucky. It is that these laws are to be exam- 
| ined, not with a view exclusively to their consti- 
| tutional provisions; for in the last Congress we 

annulled an act of the Territorial Legislature of 
| Minnesota thartering a railroad, which act did 

not involve any constitutional principle, but was 
annulled dinale on a question of expediency. 
Now, as territorial laws have heretofore been re- 
| ferred to the Territorial Committee, that committee 
| now only asks that these laws shall have the usual 
/reference. In compliance with the promise which 


_. February 14, 





|| Tyson, Wade, Wakeman, Wabbridge, Waldron, Ellihy 


8B. Washburne, Israel Washburn, Watson, Welc 
Woodruff—8l.” " » Welch, ang 


So the motion to reconsider the vote referrins 
the territorial laws to the Committee on the Jy. 


_ diciary was laid on the table. 


KANSAS MESSAGE—AGAIN, 

Mr. HOUSTON. [rise to a privileged ques. 
tion. I move to reconsider the vote by which 
the executiue message in relation to Kansas Was 
referred to the Committee of the Whole on the 


| state of the Union; and I also move to lay the 


motion to reconsider on the table. 
Mr. STANTON. I move that the House do 
now adjourn. 


Mr. FLORENCE. 1 hope the gentleman from 


| Ohio will withdraw his motion for a moment to ep. 


able me to make a motion that, when the Hoyge 
adjourns to-day, it adjourn to meet on Monday 
next. It is the practice, generally, to adjourn 
over after the organization of the committees, 
RULES OF THE HOUSE. 

Mr. STEPHENS. I wish to submit this pogo. 
lution, to which I hope there will be no objection: 

Resolved, ‘That the Clerk of this House furnish to each 
member and delegate a copy of the Constitution, Manual} 
and Rules. , 

I move that this resolution be adopted. 

The question was put; and the resolution was 
adopted. 


FORD. 1 ' | POOR OF THE DISTRICT. 
tleman from Virginia this question, as he has | 
referred to the question of popular sovereignty, | 


Washington. The gentleman from Virginia [Mr. | 


I made to the gentleman from Kentucky, [Mr. | 


H. Mansnatt,} I renew the motion that the mo- 
tion to reconsider be laid on the table, although 
I shall vote against laying it on the table. 

The question was taken ona division; and the 


os 
id 


Mr. ORR demanded tellers. 


Mr. LETCHER called for the yeas and nays. || 
| IN SENATE. 


The yeas and nays were ordered. 

The roll was called; and the question was de- 
cided in the affirmative—yeas 84, nays 81; as 
follows: 

YEAS—Messrs. Aiken, Barksdale, Hendley 8. Bennett, 


Cadwalader, John P. Campbell, Carlile, Caruthers, Cling- 


Davidson, Henry Winter Davis, Dowdell, Edmundson, 
Edwards, Elliott, English, Etheridge, Eustis, Evans, Flor- 


Houston, Jewett, George W. Jones, Keitt, Kennett, Lake, 


veaker announced the vote to be—ayes 71, noes | ‘Thereupon the House (at a quarter past three 


Bocock, Bowie, Boyce, Branch, Brooks, Broom, Burnett, || 
|| approved. 
| man, Williamson R. W. Cobb, Cox, Crawford, Cullen, 1 PETITIONS AND MEMORIALS 


Mr. CAMPBELL. I ask the unanimous con- 
sent of the House to take up the Senate joint 
resolution making an appropriation to furnish 

| fuel to the poor of the District. 

Objection was made. 

Mr. HOUSTON. My motion is first before 
the House, anc I[ ask to have it considered. 

The SPEAKER. The motion of the gentle- 
man from Alabama is a privileged motion. 

Mr. HOUSTON renewed the motion, that the 
vote by which the executive communic: t on in 
relation to Kansas was referred to the Committee 
of the Whole on the state of the Union be recon- 
sidcred, and also, that the motion to reconsider be 
laid on the table; which latter motion was agreed 
to. 

ADJOURNMENT OVER. 


Mr. JONES, of Tennessee. The motion of the 
gentleman from Pennsylvania [Mr. Fiorence] 
was, [ thought, fm order. 
The SPEAKER. The motion was not enter- 
tained by the Chair, because the gentleman from 
| Georgia [Mr. Stepuens] had been assigned the 
| floor. 

Mr. FLORENCE. Then, I now rise toa privi- 
leged motion. I move that when the House ad- 
journs to-day, itadjourn to meet on Monday next. 

‘The question was taken, and the motion was 
| agreed to. 
| “Mr. STANTON. 
| now adjourn. 

The motion was agreed to, and 


I move that the House do 


o’clock, p. m.) adjourned till Monday next, at 
twelve o’clock, m. 





Monpay, February 18, 1856. 


Prayer by the Chaplain, Rev. Henry C. Dean. 
The Journal of Thursday last was read and 


| Mr. FISH. Mr. President, I am requested to 


| ence, Foster, Thomas J. D. Fuller, Goode, Greenwood, | 
Sampson W. Harris, Thomas L. Harris, Harrison, Haven, | 


Letcher, Lindley, Lumpkin, Alexander K. Marshall, Hum- | 


phrey Marshall, Samuel 8. Marshall, MeMullin, Smith |) 
Porter, | 


Miller, Millson, Mordecai Oliver, Orr, Paine, 
Powell, Puryear, Quitman, Reade, Ready, Rivers, Ruffin, 
Rust, Sandidge, Savage, Seward, Shorter, William Smith, 
William R. Smith 
Underwood, Vail, Valk, Walker, Watkins, Winslow, Dan- 
iel B. Wright, John V. Wright, and Zollicoffer—84. 
NAYS—Messrs. Henry Bennett, Benson, Billinghurst, 


Stephens, Stewart, Swope, Taylor, | 


| Covode, Cragin, Cumback, Damrel!, Dean, Dick, Dickson, | 


Dodd, Dunn, Durfee, Flagter, Galloway, Giddings, Granger, || 
| Grow, Robert B. Hall, Harlan, Hickman, Holloway, || . : . 
of the commercial community, and I ask for 1 


| Thomas R. Horton, Howard, Hughston, Kelsey, Knowlton, 
Knox, Leiter, Mace, Matteson, Meacham, Killian Miller, 
| Millward, Morgan, Morrill, Mott, Murray, Nichols, Norton, 
Parker, Pearce, Pennington, Perry, Pike, Pringle, Pur- 
viance, Ritchie, Roberts, Sabin, Sapp, Scott, Sherman, 
Simmons, Stanton, Tappan, Thorington, ‘Thurston, Todd, 


} 


| 


Bingham, Bishop, Bliss, Bradshaw, Brenton, Buttinton, || 
Burlingame, James H.Campbell, Clawson, Colfax, Comins, || 


present the memorial of the Chamber of Com- 
merce of the city of New York, commending 
highly the principle of reciprocity established and 
recognized under the late treaty with England, 
and requesting that an act be passed to remove all 
duties and restrictions on the importations into 
the United States of all articles the growth, pro- 
duce, or manufacture of the Canadas, and also to 
permit ships built in Cenada to participate on 
equal terms in the shippizg and coasting trade on 
the interior lakes and fresh waters intervening 
between Canada and the United States. Itis a 
subject which interests very much a large portion 


the careful and considerate action of the Commit- 
tee on Finance, to which I move that the memo- 
rial be referred, 

The motion was agreed to. 
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